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 INNER-TEMPLE. 


XE E Antiquity and Uſefulneſs of Re. 
porting Caſes at Common Law #« /o 
well underſtood by thoſe who have 
been Converſant therein , that it were 


a ſuperfluous Addreſs in me to Treat of either to 


Perſons of Your Profeſſion : And it 1s by Reaſon 


of the Grave Deliberation and Solemnity , always 
uſed and accompanied in the Arguing of them , that 
the Sagesof our Law have ſo conſtantly had ſo great 
Eſteem and Veneration for them. K-22 
Gentlemen, I Preſent to You CASES which 
were thoroughly Argued by Grave Serjants at the 


Bar (before they received Reſolution on the Bench) 


in the T ime of that Learned Lawyer Chief Juſtice 
BRIDGMAN (afterwards Lord Keeper.) 
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b ay The Preface. 

3 I doubt not but You will find moſt of the Argu- 
ments (both at the Bar and Bench) to be Cloſely 
and Uſefully managed, and the Cafes therein Cited, 
to be pertinentty applied: For nothing ſpoils a good 
Argament more, than te Muſter up many Imperti- 

nent Citations a la vole, and at Random. In the 
Arguments of Chief Juſtice BR IDG M AN, 
methinks I find that Eviſceratio cauſt , as the 
Roman Orator calls it, An exact Anatomy of the 
Caſe, and a dextrous piercing into the very Bowels 
of it: A ſudden and immethodical plunging over 
Head md Ears into an Argument, uu as rude a 
unprofitable ; and it was no ſmall Commendation of 
an Eminent Profeſſor of Our Law, and One that 
afterwards was advanced to the Hye Office 4 
Ferſen of that Profeſſion can be capable, That He 
always Argued like a Lawyer, and a Gentle- 
man. Put I ſhall Digreſs no further. 

Gentlemen, I beg Pardon for my Lapſes and 

Miſtakes, and ſhall ſubmit the whole to Your 


Fadgment, 

Inner-Temple, 

Febr.2 1. 168 . | 
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Ag. verſus Gm 51 
Auniſon verſus Bloſield 214 


Anonymus 208,221,232 
Aſbby verſus Billingſly 231 
Atkins verſus Cleaver,&c. 84 


B 
Barnes verſus Freeman 161, 
195 
Bird verſus Kirkby 237 
Boſworth verſus Farrand 96 
Burrel verſus Richmond 2 
C | 


Mayor and Comminalty of 
Colchefter verſus Goodwin 

| 68, 114 
Cornwallis verſus Hood 33 
Courthope verſus Heyman 25 
Craw verſus Ramſey 185 


A 
28 


Davies verſus Kemp 
Davies verſus. Lowden 


Dean and Chapter of Veſt- 

minſter 9 
E 

| Martha Eliots Caſe &3 

Earl of Exceter verſus Smith 

—_ 177 

i 77 

Falkner verſus Cooper 55 

Foot verſus Berkley 147 


 Foreft verſus Chapman 223 


Fowl verſus Double 239,241 
G 


Garniſh verſus Wentworth 137 
Geary verſus Bearcroſt 57 
Gold verſus Barnſly 30 
Grove verſus Woolafton 219 
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Harris verfus Porter = 
Holcraft verſus ] ickenſon. 233 
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keit verſus C 22 18 
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2 verſus 7. -othill, G 11 > 


122,100,193 
Biſhop of Lincoln verſus 
Allen 204. 
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Mellor verſus Uverton 2 27 
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Sir Henry North verſus Cole 

; 199 
The Printers Caſe 89 
Pearſon verſus Humes 229 
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Richardſon verſ; Chilcot 1 6 A 


201 


Richfield & Uxor verſus _ 


Rundale y Erſus e Fr I 5 


Smith verſus Farnaby G2 
bs Painton 71,86 


Taylor verſus Shaw 6,22 
Taylor verſus Wharton 182 
Thacker's Caſe 225 
Tinker verſus Lidcott // 

7. omaſin in verſt us "Mackworth 


2 
7 . a verſus OO 205 


Vintner verſus Allen 252 


naa and Simonds 221 
Mhately verſus C onqueſt, 217 
Wells and Wigorn” 224 
| Woodruff and Weoley - I 


Rainsford verſus Fenwick 215| 
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Termino Mich aclis, 
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Woodruff derſus W coley. 


Ction upon the Caſe foz wows ſpoken by the Defendant of Parol#i 

| A the Plaintiff , who was Church warden; Woodruffe is 

a Knave, and hath cheated the Pariſh of twenty pounds. 

There was laid a Colloquium of the Dffice of Church- 
warden. It was moved in arreſt of Judgment That they are nat 
actionable ; fo2 that there was no danger of loſing his Office, but 
1 lookt upon as matertal, ſince the woꝛds had relation q 
to the Dffice: 
' Bridgman Chief Juſtice. Co ſay he hath cheated me, is not actio- EM J 
nable, but are woꝛds of paſſion, But if they be applied to a man 7, beds > Heese, 
in Office (and Churchwardenſhip is a tempozal Office) the Action 
will * and lo it was _— 


—_ 4 
— 1 * — 


i Harris verſus Porter. 
Etion upon the Caſe fo? ſcandalous words; The Defendant Parolx; 
10565 to a third perſon of the Plaintiſt, who had matried the 
aughter.of one Mary Tombes (which Mary intended to give him 
an bände pounds) theſe wows, He (innuendo the Plaintiff) is a 
Rogue, and a cheating Knaye, and he hath cheated his Mother in 
law out of an Eſtate in Norfolk , and ] will put him up at the High- 
Croſs for it; by which ſcandalous words he loft the love. and good 
| — of his Mother in law: Gerdi fo2 the Plaintiff 2 1. 28. 6 d. 
amage, : | 
Brown Juſtice. where a man is flandered by fcandalotis words, | 
ﬀf there may be damages conſequential, and in a collateral way, 
he may have an acion'foz them. To ſap ok an Inn⸗keepers Mike, 
She hath the French - Pox, ſhe map, and e map not ſole her Gueſts; 
but ik ſhe do loſe her Gueſts, this is a conſequenttal damage. It a 
man call another Baſtard, becauſe he map have Land come to him, 
conſequential vamages il . 
Bridgewan C. J. The damages are ſmall, and the conſequence 
ores a 555 ba, „ok ſpeaking to a third perſon, 18. no doubt. But 


Mm. difference bye ben the p2eſent” ale, and the Caſes pou put; 5 
wozds will hear no actlon in themſelves, and will carry 
1 ho pon bees 3 the, Pothet being a * the may pet give jj 


Mich. Foo e 


the hundꝛed pounds, and intention is rebokable. Theſe in them⸗ 
ſelves are but wozds of 1 „But we will conſider and ſet a 
Rule io} —— 3 
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Burrel verſus 3 and his Wife Adminiſtratrix of 
Jonathan Benner. 


Adgment was had againſ> Jonathan Bennet who died inteſtate, 
and his Mile took out Adminiſtration. Then there was Judge 
ment on a Scire facias, that the Plaititiff ſhould have execution of the 
goods of Jonathan Bennet, after which ſhe waſts the goods to the 
value of 80 l. An action of Debt was bꝛought in the debet and detinet 
foꝛ this. The Defendant pleads. nil debet. 

© Qu. If this action be well bzought ? And if the Defendant hath 
pleaded a good plea? 

Earle Serjeant. J think the plea is not good, 

1. Betaule it is a plea only argumentative. _ 

2. Its a plea only to the Judgment, not to the Devaſtavit. 

3. They ſhoufd have anſwered the wzong. 

Newdigate, Chat makes this anion? Judgment and Devaſtavit. 
Matter of Recow, and matter of Fact. Fac without the Reco 
in lch caſe, and the Recow without the Fac, cannot make the action, 
Hob. fol. 244. Peter verſus Stafford. In that Caſe, matter of recoꝛd 
being mixt with matter of fact, it was triable per pais. In ſuch mixt 
actions as this is, nil debet is good enough. 

Curia. An action of Debt will lie upon a Devaſtavit, as againſt a 
Sheriff. In this Tale of alter N the waſts theſe goods, action 
of. debt well _ birumex delicto, as well as debitum 
ex contracto. 0. X19 graded up upon a Tort 3. alſo a Devaſtavit with- 

A Jud have made an ation of debt, biit both 
: — tia they that have right cannot bung debt upon 
but there muſt be a Judgment. The whole makes the 
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diſcharge my Debts and Legacies, then J will that ſo much of my 
Lands and Tenements herein bequeathed to George and Ferdinando 
my Sons as ſhall be ſufficient to diſcharge them, ſhall be ſold, Fer- 
dinando in the life of his Father makes his illi, and makes John 
his Executozz and dies, living the Father. Then the Jury find the 
death of George the Deviſoꝛ, without any other publication ot his 
Till,” they find John Kempe entred, and that he made his Mill, 
and gave Charles ſome Cloſes and Meadows, and he deviſeth ta 
his Bother George and Matthew all the reſidue of the ſaid Tene: 
ments in fee ſimple. P2ovivded if George oz Matthew, either. of 
them depart this life without Jſſie, J will that the Survivoz make 
ſale, and give a mopety to the -Childzen'of George and Matthew. 
Another Pꝛoviſo of the Mill is this, pꝛovided that if my perſonal 
. Eftate falt ſhozt, and be not luſficient to pay my debts, J will that 
my Executoꝛs within half a year after mp.deceafe ſhall ſell ſo much 
as ſhall ſatisfie the ſame 3 and he makes George and Matthew Exe⸗ 
cutozs. The Jury find that John Kempe died ſeiſed, and that Charles 
fs the eldeſt Son and Hetr of old George. George and Matthew en: 
' tred, and make a Leaſe to Margaret the Leſſoꝛ (the CUidow of john) 
They find that Matthew over-lived George the Son, and that after 
the death of George the Father and George the Son, Matthew ſold 
the Lands in queſtion to Charles Kempe and his Þeirs, and levies 
a-fine to him. So there is the Defendants Title, either by ſale oz 
0s Deir at Law. * 71h 
Reſolution of the Court. by Chief Juffice' Bridgman. 
There are two Points fn the Caſe. | | 
1. The one is upon the TUill of George Kempe the Father. 
2. The other upon the Mill of John Kempe. 

Apon the TUilt of old George the point is this, George Kempe the 
elder devileth the Lands in queſtion tu John and Ferdinando, Co have 
and to hold to⸗them and their Heirs, Ferdinando dies without 
Iſſue in the life of the Deviſoz,, then the Deviſoꝛ dies without any 
new publication of the lll. The queſtion is what Eſtate paſſeth 

to John, Mhether the whole, o2 a moity, oz none ? . 
The ſecond point is upon that pꝛoviſo in John Kemps Mill con- 
cerning the ſale, and if that be a condition, the ſale not being made in 
time, Charles comes in as Heir, who is the Defendant, and the Leaſe 
by the Plaintiff is not good. 
A fthall firff ſpeak to this ſecond Point. e 

This jo cannot amount to a Condition. A pꝛobiſo may be 
taken ſometimes fo2 a Condition, ſometimes fo2 a Covenant, ſome- 
times foz a Declaration, ſometimes fo2 a fozepyſe oꝛ an exception, 
and accoꝛdingly it muſt be taken ſecundum ſubjectam materiam, 
eſpeclallp in a TUill ; foꝛ in a Mill if there be a condition, and after 
that a Limitation, the condition muſt be limited accoꝛdingly, 2 Rep. 

- 70. Cromwels Cafe, Plowd. in Fulmerſton and Stewards Caſe. J 
take this pꝛoviſo here to be a pure direction what his intent is. Fo2 
he gives to Matthew and he gives to George, pet if one departed 
this life befoze the other, the Survivoz ſhould ell the Land and give 
the molety to the Childꝛen; but if he did not, ſuch Childzen were 
to have a motety of the polits, _— is a fozepziſe, p2ovided _ 
| 


/ 
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— and his Peirs, and | that the — only a -_ and 
conſequential intent. Ik Ferdinand had olit-iived es Father, and 
then died, it would have transferred the whole to John by ſurbi voz 
hip, but that would have been by diſpoſition of Law; but now if 
you would have John to have it, it muſt be by diſpoſition of the 
Teſtatoz. And from that reaſon the argument 6 Hatun further, 
becauſe it was intended John and Fer * and both muſt take , but 
Ferdinand cannot take at wy ſo neither ſhall John. JF the deviſe 
be voin fo2 a maiety, (as they would have it) then (ſay they) John 
muſt take nothing at all, becauſe he ſhould bs but Tenant in Com- 
mon with the weir at Law, and if ſo, he takes it not accozding to 
the Deviſe (which ' intends them to be Joynt ⸗tenants) and fo he 
cannot take any. 

l anſwer, It the Law were ſo, pet the intent was he Gould have a 
motety, and he muſt have it. A man depiſeth Land to A. fo; life, 
remainder to B. and his Peirs,- the Deviſee {0 life dies befoze the 
Deviloz, yet the De ſee in the remainder ſhall taze it. Dur Boks 
agree in this, Plowd. Com. fol, 244. and pet he in remainper tales 
it not in the manner as was fully deviſed. ; The pumaty intent 
was he ſhould take its aud though it fails in the circumſtance, pet 

0. But they fay, the difference between that Caſe of a remain. 
der and Brets Caſe, ig this; Henry Bret had power to diſpoſe of his 
own Eſtate, but the Deviſee foz life! had not power to debile it away 

Lanſwer. The reaſon makes gains th il that be . ** 
ſay it be void foz Ferdinando's part, it is plain 1 
vold fo? the other. This is clear, t t not be 1 . 
bug nit at un hem, That Joby well babe the whole bp the peat 
a B 
af. Feedioando... The will take off the eight of the arguments a0 
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pen before d — [now bis Heir cannot 

elt2 Hens were inrenpep by way of Limitation of Eſtate: they 

words to . extent; and quantity I. the Eſtate. 

— ole in that Caſs grant gf the Reverſion dad bn ta twa 
— ir Heirs, and one died, the Attazmment of the other bad ſerve 
foz bath, wad yy Died all had been nothing. So in our 
Cates if Ferdinand and John ha nes fl befoze the Deviſo2, their Heirs 
12 not Lk and this comes full within the realon of Brett and 

1 den 8 . 

— tj thing is, the Teltatq2 din dgviſe the whoie to both, and 
not a moiety to each, fo2 that is a canſequence in Law; If J give 
Lands to two and their Heirg, each of them may une of a moiety 
by Law, but J give all to both. 

'Beolides the paincipal intent af this, as well the one as the other, 
was to have the Inheritance of the whole Land, and fo ſell it. True, 
Ferdinand had a power to diſpoſe of a maiety, but not in a direc 
intent. Fram this anſwer'J ſhall dam (ome reaſons to enfozce my 

1. John was capable by Law to take all if ſuch a limitation had 
been by Deed. Now it is a rule in Wilds Caſe 6 Co. fo. 16. you 
ſhall make conſfrucion of TUills, accowing to Eſtates at Common 
Law by Deed, unleſs ſomething in the intent of the Cill appear to 
the contrary. . Shelley's Caſe. 1 Co. Rep. fo. 100. a deviſe is made 


ty A. and B. and 5 $> AND A. a 1,4 in being at that time, 


all take all; So in g. a pie cj as where 
1 9 it is 210 one is incapable fa where it 2 given tg two, 
un. one takes, as in the Caſe befoze 
cited 99 Neun ien and mY Crake 12 423. Fullers 
Caſe. J = Oy put * Lam, but thus it mas, where a Deviſe 
is to two and one 9 i& not ia rerum natura, the other hall 
take { was their opinion. 
| | reaſon, 02 rather the entoꝛcement of the founer reaſon. 
Jn "aft zauts and fo in Deviſes the Law tooks generally and pain- 
cipally upon the intent of the Gunta and Deviſoz, and if the ge- 
neral intent gf c Hop "ey. be ſerved, it will uphold the 
pzimary intent aiſe, t there map be a variance in 
circumſtance 02 yential intention. here a man covenants 
to levy a Fine to the uſe of ſuch a perſon by ſuch a time, thaugh the 
Fine be levied after. the time, and this Fine being koz ſuch uſes, ſuch 
circumſtances ſhall not alter the intent of the parties, unjeſs ſgme- 
thing elſe vo it. Ik John cannot take accowingly, pet it muſt go 
as near as it can. Jf a man be baund to enfeoff two and their Heirs, 
if one dies he muſt enfeoff the ſurvivoz 5 a man is bound to enfeoff 
J. S. and his Peirs, J. S. dies, he muſt enfeoff his Peirs, I ſay, in- 
definitely ; and it diflers from Bret and — Cale, fo! 1 
a limi⸗ 
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a limitation of the Eſtate, and then the Heirs muſt tale as Deviſees 
which they could not do. The reaſon of that Cale, if Jam bound 
to enfeoff J. S. and hie heirs, and J. S. dies, I muſt enfeoff his Þeirs;, 
is, becaule there is an Eſtate to be made de novo. And this is the 
reaſon of the Cale bekoꝛe mentioned of the Remainder, Suppoſe a 
Devife were made to. Baron and Feme and the Þeirs of their two 
bodies, they ſhould have taken by undivided moieties 3 the Mike 
dies in the like of the Deviſo2, ſhall the Husband and Childzen take 
nothing? Jn a Gzant o2 Limitation of Uſe the Pusband ſhould 
have Eſtate Tail, then pzay why not as well as in a Mill? Allow 
me this Caſe and you allow me ours. | | | 

3. Jn this particular Caſe the circumffance of the Mill makes 
this conſtruction much more ſtrong, he gives Legacies and deviſeth 
Lands to ſuch and ſuch perſons, and ik the Eſtate fall ſhozt to pay 
Debts, cc. \o much of his Lands bequeathed to Ferdinando and, 
John as is ſufficient to diſcharge them ſhall be ſold ; did the old 
man intend if Ferdinand died, that John ſhould have nothing, and 
the Heir at Law take all, and fo not ſell no2 pay ?, therefo2e he ſetied 
it on his two younger Sons. 94 Er ach 
4. Beſides it is a general cuſtom; when men make Mills, do 

. thep not often leave four, five o2 ſix Truftees? if any die befoze the 

Deviſoz, then all muſt be gone. | 3 

So we all conclude fo2 the Plaintiff fo2 the whole, 1. e. fo much 
as the claims by her Husband. 5 


Taylor verſus Shaw. 


TX Caſe is this, A Tenant in Fee of Copy-hold Lands by 
Cuſtom intatls them on-himſelf and the Jiſſue of his Body, 
and by Cuſtom that is to be barred by ſeilure of the Lozd-foz 
| foxfeiture, and not otherwiſe ; the Tenant in tail accepts a Feoff- 
ment of this Copp⸗hold from the Low that hath the Inheritance, 
then makes a feoffment of this Land, then levies a Fine with Pꝛo⸗ 
clamation, and ſuffers a Common Recovery, and hath a Son and 
dies, the Son enters within five years alter he comes to age, and 
leaſeth to the Plaintiff, and whether his Entry be lawful oz not, 
that is the Queſtion. ö | 
Glyn Serjeant pro querente. 3 8 
Firſt, upon that that is found here, that a Copyholder in Tayl ac- - 
coꝛding to the Cuſtom accepts of a feoffment, whether this ſhall wozk 
any deſtruction of his Copy-hold in tail? J believe not. 1 Co. 103. 
As at Common Law, an acceptance of another Eſtate . doth not 
work adiſcontinuance, no more doth this wozk againſt the Cuſtom, 
that acceptance muſt wozk by Eſtoppel oꝛ ſome ſuch way, and there 
fs none. True, if there were Tenant in fee oz fo? life of the 
Copp hold, if he accepts ok any Leaſe of this Copy-hold Land, 
that deſtroys it; But in our Caſe, it doth not conclude his Jflue, 
but the Eſtate tail is preſerved fo2 them by the Cuſtom, and though 
as to him he is concluded, and he cannot ſay he hath any =_ 
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Mich. 16 Car. 2. C. B. 
Eftate but what he accepted by the Feoffment, yet his nue ſhall, 


not be concluded thereby. Vid. Conisbyes Cale. 3 % $9 © 


Secondly, As fo2 the Feoffment, whether a Coppholder in tail 
having accepted a feoftment doth make a fozfeiture ? A feoffment, 
J believe, doth paſs awap all his Eſtate fo2 his time, but as it 
will not deſtroy an entail at Common Law, co neither in this caſe ; 
and J ſhall ſhew anon, that in our Caſe it doth not make a dilcontt- 
nuance no? a bar, fo2 J muſt pzove both. 

Jt doth not make a diſcontinuance, and my reaſon is, theſe being 
Common Law Aſſurances they do not wozk upon the aſfurance of 
the Copp-hold ; as Littleton ſafth > That that doth not wok upon 
the right of the Eſtate tail cannot wok a diſcontinuance, The 
Feoffment wozks nothing upon the Copy-holders. intereſt, but as 
Littleton faith, that cannot paſs but by ſurrender, 

Foz the next, the Fine; 

Ik a man ſhould levy a fine at the Common Law, this but a Fe- 
offment 02 Recow 3 Now the ſame reaſon holds, fo2 a Fine doth 
no .mo2e wozk upon a Copp⸗hold, than a Feoffment both ; indeed a 
Fine map wotk to the deſtruction of an Eſtate, where it is not p2e- 
ſerved by/elpecial cuſtom, but where its raiſed and pꝛeſerved by 
eſpecial cuſtom aliter ; though this be a Recoꝛd of an high nature, 
pet not wozking on the intereſt of the Land, it doth not bar noz 
diſcontinue. 

Do koz the Recovery, it is the ſame, that that is in demand 
is the Free-hold. True if the Recovery were in the Lows Court, 
there the Copy-holders intereſt may be turned to a right: There can 


be no bar in this Caſe, becauſe of the Recovery in value to which 


warranty is annexed doth not go accowdiing to the Copy-hold, but 
accozding to the Free-hold : This being a Common Law allurance 
—— 9 a Common Law intereſt, and cannot wozk upon a Co- 

0 f 

J cannot deny that Copy hold Eſtates are within the Statute of 
4 H. 7. cap. 24. of Fines and J2on-claim, 9 Co. Margaret Podgers 
Cale. But we are out of it in this Caſe, the time being computed 
when the Jnfant was bozn, and his entry, it appears, it was a ycac 
befoze he was of full age; ſo his entry cannot be barred, becauſe he 
was an Inkant, when his Anceſto2 died, and the Leaſe was made 
withing five years after he was of full age. But that that J 
ſtand moſt upon, is the barring him as pzivy : Puby is not taken 
fo? pꝛivies in Blood, but pzivies in Eſtate 3 though here be a pzi⸗ 
vity in Blood, yet if here be not ſuch a pavity, as the Law takes 
notice of, he is not bound. 

To examine what an Eſtate of Copp hold is; It is in judgment 
of Law an Eſtate at TTlill; then what pꝛivity is there in that, which 
is ſo much at the will of another? though cuſtom hath ſetled it, 
vet it is an Eſtate at will ſkill. So that J conceive this is out of that 
which is the reaſon of that Statute, becauſe here is not a paivity of 
Eſtate but Blood, which it wozks not upon. 

Now'fo2 the Reaſons. 

J conceive a Bar cannot work on that upon which a Fine cannot 
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Ik this ſhould be taken to be within the Statute of Fines, then 
here muſt be the tranferring of a Copy-hold Intereſt to the pꝛejudice 
of the Low and the altering of the Eſtate, which is the reaſon of 
that Cale lo frequently cited. Crook Mich. 2 Car. Rowden verſus 
Malſter. 

That that J come to is this. J conceive the Statute of Fines 
was only intended of paivies of ſuch Eſtates which were createn 
per Stat. Weſtm. 2. But Copy-hold is not maintainable within that 
Statute. As they are not within the Statute Weſtm. 2. which cre⸗ 
ates Eſtates Tail at the Common Law, la J think they ſhall not be 
within the Statute of Fines 32 H. 8. J conceive, as many Books 
have it, that this Statute of 32 H. 8. is but explanatoy of 4 H. 7. 
und not to enlarge it. | 

There is this further. Jn poſſeſſion, reverſion 02 remainder to 
them oz to any other to their uſe, but this being a Copy hold Eſtate, 
it will not, it cannot be of ſuch a reverſton oz remainder to uſe 
at Common Law. Copy hold is no ſuch Eſtate out of which an 
uſe may ariſe. 

J can find no authozity fo2 the barring ſuch Copy-hold Eſtates 
tail: there are ſome ſtrong againſt it, as that Caſe befoze cited of 
Rowden and Maliter. The Queſtion there was, whether a Copy- 
hold might be intailed ſecundum Stat. Weſtm. 2. The Judges there 
were of opinion, That it muſt be meerly by Cuſtom, and Plowden 
in Manxcls Caſe, gives the reaſon, becauſe ſaith the Book, ſuch 
Eſtates could not be barred by a Fine levyed of the Land, So J 
pꝛay Judgment fo2 the Plaintiff. 

Brome Serjeant pro Defendente. | 

J ſhall not Read the Caſe, but bꝛeak it. 

Qu. 1. Uhether a Copy-hold map be entailed o2 not? 

1. J think not. Its not within the wows of the Statute de 
donis. It is quod voluntas donatoris in charta ſua manifeſte expreſſa 
de cxtero obſervetur. But Copy-holds are no ſuch Þereditaments 
as may be given by Charter oꝛ Oeed, but only by Copy. The Sut- 
rendzee of a Reverſion ſhall not take advantage of a Condition. 
Then the Statue de donis laith finis ipſo jure ſit nullus; but now 
a Fine cannot be levied of it as a Copy hold: then the Statute is, 
Cum quis dat tenementum alicui, & hujuſmodi feoffat &c. and no 


'Feoffment may be made of Copy hold Lands, the Statute extends 


only ta ſuch things as might be altered by Feoffment. - : 

2. It is not within the intent ok the Statute de donis.3 fo2 the 
notion which they had of Copy-hold, Vide Fitzh. N. B. 12. C. Bracton 
& 32 Hf. 6. JC the Lozd will not hold Court to admit him, the, 
Tenant hath no remedy but in Chancery, Paſch. 13 Jac. Croke 


368. Ford & Roskins. 
3. It is not within the equity ok the Statute de donis, and cers 


tainly Littleton would have inſerted it, if he Had (o-taken it. 


Secondly, A Copy hold map not be entailed by Cuſtam; no 
Cuſtom can begin after the Statute de Donis which was made in 
the 13th of Ed. 1. which is within time of mem02y, Kel. 123 Yelv. 
Se, 31. Gibſon & Holcroft. 

ng Edw. the 4th's time was the firſt time of cutting off Entalls 
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% A Wien Aa he a 0:1 
that — Bithop 2 — Dean o A /eſtminſte 
ent, Anno 1637. in conſideration ofthe urrender of 
m „ and koꝛ 501. din demite to him The dald Die Richag 
TIE un Mellſuages, by the ſato'Abbot and Covent, 

W. iu 95 years; this Leaſe was to hold fo: 40;praps;.. ' 
35. 4 d. to be the whole rent, and that the-Deſluage| 
0 . e Sir Richard Winn (there being 17 years. 2 
Leate foz 4 91 he. takes a new ok the Dean and 
55and this is to begin pzeſently, "They find 


that John Farles vas elected Dean, Toner in 1660. he received 
39 4.4. EEE mg the Acs of 7 
mo quar O, cimo 70 ot the Queen. that 
—— 0 Chapte 13. Febr. 466 1. — of the ſaid 
„ ulld * . — —— Leſſor ok the Plaintiff, who 
e Plaintiff, and tf atthe Defendant e to 


1 5 hea les arguments they: Browne Se Archer Juſtioes. . 
Tirrell Juſtice argued pro querent, ecme enſuiſt. 
I ſhall paſs by how things were ut Common Law amon | Co; 
portions ; only J obſerve this, at Common 10 Dean aud C hapter 
had an unlimited power over their 'Pbſſeſſions; till the 
the Duen, cap. 10. Noi the reaſon or the Stat. 1 — dike 
was, becauſe lang and 'unreaſonatie Leave by Eccleſiaſtical 
Perſons were the cauſes of Dilapidations 3- then that enags, Tha 
Leaſes made other than, fo | —— erin of 9 be 2 
| 3 h Leace, chall de void. — ä — 
IAtK | u 
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the intent of the Stat. of 13th, though within the letter of it. 
* Therefoze the Stat. of 14th of Eliz. is ſhufled into an Ac fo? con- 
tinuance of Statutes, as my Low Hobart well expꝛeſleth it in Crane 
and Taylors Caſe, fol. 269. and therein is ſome alterations made 
as to the Statute of decimo tertio; and well might it be ſaid to be 
ſhufled in, when there ts ſuch inconſiſtency in the ad, which enags 
that every Clauſe in the laid Acts ſhould continue until the end of 
the next Parliament which it had repealed. | 
Now to examine whether ſuch Leaſes of Houſes are totally ex- 
empt by the 14th out of the 13th o2-not ; ſo that if the qualifica- 
tions of the 14th be not obſerved, they fall back to the 13th ; 
oꝛ whether houſes in Cities are exempt out of the 13th by the 14th 
ſub modo? FJ hold they are not exempt, but ſub modo. JF you 
queſtion, whether if a Dean and Chapter do make a Leaſe fo2 
fozty years of their dwelling-houſes within a City, it be good o2 not? 
J think not: and why not? why, becaule the Ad ſaith, So always 
that the ſaid houſe be no dwelling-houſe ;- that Claule is a diſabling 
Clauſe of it ſelf. Proviſo_and Ita quod are wozds equally condf- 
tional, one as well as the other, Lit. Sect. 329. Ik the demile cf 
ſuch an houſe is gone becauſe of the Ita quod in decimo quarto, by 
the ſame reaſon a reverſion is void by the ſame Act of decimo quarto. 
J do not ſay every p2oviſo in an Act of Parliament is a condition, 
no2 in a Deed neither; but this J ſay, where a pꝛoviſo in a Dod 
makes a condition, it will vo ſo in an Aa of Parliament. If this 
be then ſo, that decimo quarto doth not exempt houſes in Cities 
totally, but ſub modo, and if the modus be not obſerved, they fall 
back into decimo tert io, as if decimo quarto had never been made: 
Dur wozk muſt be now to pꝛove that the Leaſe made to Sir Richard 
Winn 17 pears befoze the Leaſe in being was expired, be a Leaſe 
within the Statute of quarto decimo, and within the Pꝛoviſo; And 
J conceive it ts. 1 | 
Sie what the wozd Reverſion carries, and what pafſeth thereby. 
Throckmorton and Tracies Caſe, Plowd. fol. 145. Reverſo terræ in 
one ſence is the Land it ſeif reverting. If you grant reverſtonem 
terræ, pou grant jus revertendi, & poſſeſſionem revertendi. As a 
Leaſe of the reverſion doth paſs the Land in futuro, ſo doth a Leaſe 
ok the Land paſs the reverſion in præſenti. It is in effec ſug⸗ 
geſted, that this concurrent Leaſe is aliquid rertium 3 ſomething 
between a Leaſe of the reverſion, and of the Land, though neither, 
As fo? that point its ſetled in Rawlins Caſe, 4 Rep. and as it is there, 
ſo it is in our Caſe foz the firſt 17 years. It a man have power to let 
the reverſion, he may demiſe in both acceptations ; of a reverſion in 
præſenti there is no doubt. As to the other J will inſtance a Cale; As 
tf a man hath power to make a Leaſe in reverſion, he may make a 
Leaſe to commence after a fozmer Leaſe : If a man be reſtrained to 
make a Leaſe in reverſion, he ſhall be reſkrained to make a Leaſe that 
voth commence after the expiration of another. But the woꝛd ( Re- 
verſion) ſuppoſeth both, 8 Kep.fol.69. Whitlocks Caſe. Now the Dean 
and Chapter being reſtrained to let after a fozmer Leale, they can 
make no concurrent Leale, fo2 that ſavours moze of a Reverſion. Jt 


is all one to ſay vou ſhalt not let any On, but what is in poſſeſſion, 
2 a8 
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as to ſay you thall fot make any Leaſe in reverſton. As by the Stat. 
of decimo tertio concurrent Leaſes were good, unleſs of houſes, till 
decimo octavo of the Queen; fo are concurrent Leaſes made by 
Biſhops at this day, if confirmed by Dean and Chapter, .fo2 no 
Stat. alters 32 H. 8. as to that. Upon this ground ſtands the 
difference betw@n concurrent Leafes made by Biſhops,and by Dean 
and Chapter. 

1 Authozities which have ben cited to the contrary, are 

e: | 

Obj. The Caſe repozted by Popham, Hill. 35th of the Queen, fol. d. 
Tompſon and Traffords Caſe. 

Reſp. Co the firſt Reſolution J agre, but it comes not to our 
Caſe of Acceptance. The ſecond is the opinion of my Lov 
Popham, againſt which J oppoſe Throckmorton and Tracys Caſe, 

1p The next was the Caſe of Crane and Taylor, Hob. p. 
2 


9. | 

* It appears not what manner of Leaſe they ſhould have 

made. | NY 
Obj. Coke 1. Inſtitutes 45. a. where its ſaid, A concurrent 

Leaſe hath ben reſolved to be good upon decimo tertio of the Queen, 

which extends to Cozpozations aggregate, as the firſt of the Queen 

doth to Biſhops, | 


Reſp. Beten decimo tertio and decimo oftavo of the Queen 


there might be ſuch Reſolutions. Its true, at this day if they make 
a Leaſe foꝛ thꝛie years befoze the end of the other, it is a concurrent 


Leaſe. | BG 
Obj. By the Stat. of decimo tertio of the Quan, Eccleſiaſtical 


Perſons could not have made a leaſe in reverſion ; pet Eccleſiaſti⸗ 


cal Cozpozations aggregate might make concurrent leaſes not- 
withſtanding the Stat. of 13th of the Queen, and ſo there ſms 
- -q a Difference betw@n a leaſe in reverſion and a concurrent 
Reſp. J here diſtinguiſh between a leale of a reverſion, and in 
reverſion. By the Statute of decimo quarto a leaſe in teverſion 
was bold, becauſe they could not have the Rents of their particular 
Tenants, but decimo tertio hath no ſuch wows 3 theretoꝛe its ſaid 
the Stat. of decimo quarto makes a new Law of it (elf to2 Houſes, 
that no leaſe ſhall be made of them in reverfion, Hob. p. 269. 
Cranes Caſe. But a leaſe of a reverſion was pꝛubided ſoꝛ by decimo 
tertio befoze, though not in expꝛeſs woꝛds. g 

This leaſe to Sir Richard Winn cannot be good fo2 another 
reaſon. Foz when decimo quarto exempts all houſes out of decimo 
tertio, and puts houſes in Cities, at large as at Common Law; 
yet J hold that the Stat. of decimo octavo lays hold on them, and 


though it mention the Stat. of decimo tertio in the preamble, yet 


= * 


the enacting part is general and compꝛehenſive. 
Cbe reafon of the Stat. of decimo octavo and decimo tertio tas 
to pꝛevent Dilapidations, and ſhall the old Tenants have their 
houſes taken over their heads by concurrent Leaſes: Now ſuppoſe 
decimo tertio aid deeimo octavo will not make it void, yet the Pꝛo⸗ 
vilo in decimo quarto will make it void; Pꝛoviſo is a wand condj- 
a tional 


n g 
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the 18th. The wozds in the Statute of decimo quarto are not, 
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tional, and if the Leaſe be not qualified as the Pꝛoviſo would have 
it, it is void; as in the Stat. 32 H.8. there are no woꝛds to make 
the leaſes void, but the P2oviſoes may make them void. This Ac 
of decimo quarto is a Diſabling Ack, 11 Rep. 73. the Maſter and 
Fellows are diſabled to make a leaſe there by Ad of Parliament, 
and ſo the leaſe is void, 5 Rep. 14. b. the Eſtates made there 
to the Queen again ſt the Ac, 02 not warranted by the Act are void. 

Now let us ſee how it is void. Thether utterly and ipſo taco, 
oꝛ voidable by the Dean and Chapter, oz by the Succeſſoz. A 
teaſe not warranted ſhall be avoided by the Succeſſoz. Hunt and 
Singletons Caſe cited in 3 Rep. 60. Lincoln Coll. Caſe, in that Caſe 
it was adjudged, That after the death of the Dean, who was 
party to a leaſe not warranted by 13th and 14tb, ſuch leaſe ſhall 
be void, and the Succeſloꝛ with the Chapter ſhall avoid it, 10 Rep. 
fol. 59. Biſhop of Salisburies Caſe, 11 Rep. Magdalen Colledge Caſe, 
1 Leon. 306. Carter and Claycoles Caſe, 

But here will ariſe another queſtion: Though this Leaſe be not 
vold during the time of the Dean, whether it be not void by his 
death, though there be an acceptance of Rent: J think it is. By 
CO of Hunt and Singletons Caſe, and the Biſhop of Salisburies 
Caſe. 

This Caſe concerning the Church ought to be ruled fo2 the beſt 
advantage of the Church. And its beft fo2 the Church to make a 
new leaſe vold by the death of him that made it. | 

Caſibus quæ frequentius accidunt jura adaptantur. It is rarely 
fon that ft is fo2 the benefit or the Church to have their leaſes 
confirmed by a bare acceptance of a ſmall Rent: à leaſe of an 
houſe not warranted by decimo quarto, is utterly void by the death 
of the Dean, becauſe no ſuch leaſe is permitted to be made. It 
theſe leaſes be not vold by decimo tertio , becauſe not within 
decimo quarto, they are as at Common Law, and then may Dean 
and Chapter at this day make what leaſes they will, fo2 Common 


Law reftrains them not. | 


J hold Judgment ought to be given fo2 the Plaintiff, 


Bridgman Chief Juffice. : 

J make two Queſtions in this Caſe, _- | 

1, Whether this leaſe being of Þouſes and within Weſtminſter, 
and within the 14th ot the Queen; TUhether it be warranted by that 


Statute? 02 whether this be a Reverſion 2 


2. Ik it be not warranted by the 14th of the Queen, yet whether 
the acceptance of the Rent ſhall make it god? 
As to the firſt Point. J do hold that this is a leaſe in reverſion, 


and not warranted by decimo quarto of the Quan. Now the 


Statute of 14th of the Queen pꝛohibiting leaſes to be made in 
reverſion ; whether o2 not this be a concurrent Leaſe, oz a future 
Jntereſt, this ts all one. But J ſhall tell you wherein J differ from 
my Bother that held the ſame opinion with me. J do hold that 
if a leaſe be not made accozding to the Pꝛoviſo of the 14th, it falls 
back into the 13th ; and if it be within the 13th, it falls under 


that 
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that no leaſe ſhall be permitted to be made, but no leaſe ſhall be 
permitted to be made by vertue of this Act ; lo that this Act leaves 
us where we were befoze ; but ik it be not within decimo quarto, 
we are not left at Common Law, but are within decimo tertio. 

Dy Bother holds, that all leaſes that are not within 
decimo quarto, ate within decimo octavo ot the Queen. J think 
ſo, and this is the true reaſon of Cranes Caſe. My Bzother holds 
the Pꝛoviſo in decimo quarto, makes the leaſe void, whereas it ts, 
no leaſe ſhall be permitted to be made by vertue-of this An Thele 
things in the firſt Point are to be conſidered, 

It being in a Coꝛpozation, and let fo? fozty years, to begin pꝛe⸗ 
ſently, there being a leaſe in being fo2 ſeventeen years. The firſt 
of Elizabeth comes not to our Caſe. Three Aas there are, the 13th, 
the 14:b, and the 18th, ſo that ik it comes out of compaſs of the 
13th o; 18th, then all reſfs on the 14th; yet by the way it muſt be 
acted, that a concurrent leaſe is not pꝛohibited by the Statute of 
decimo tertio. The Statute of decimo quarto was made fo? that 
very purpoſe, fo2 elſe whp ſhould the 14:h pzohibit Reverſions. The 
I4th recites out of the 13th, and enacts, That that Bzanch ſhall 
not extend to houſes within Cities, &c. the wozds of the Pꝛoviſoes 
are both qualifying Clauſes, and both have the ſame foꝛce. Let us 
obſerve the intent of the Act, J differ from all in this, J think that 
this Act of decimo quarto was not intended fo2 the benefit of the 
Church, but fo2 the benefit of the Tenants. 

Whether it be a leaſe in Reverſion, is indeed a great conſidera⸗ 
tion. Ik it be a leaſe in pꝛelent, then its no leaſe in reverſion... 
Conſider the nature of this leaſe made. Ulhereas it hath been 
debated, whether Sir Richard Winn did paſs to the Dean and 
Chapter 02 not? J conceive he did not paſs it ober: here is no 
aſſignment, no grant, it is pzetended to be a ſurrender; but that 
cannot be, becauſe a Reverſion did interpole. Here is no ned of 
ſurrender. The Leſſo2 hath made a fo2mer leaſe 3 he hath nothing 
but in reverſion during that time, and he hath no authozity to con- 
trac fo2 moe. | © Re FE. 

* Whatſoever is not a leaſe in poſſeſſion within this Ac, is a leaſe 
in reverſion, ſo Bꝛother Tirrill, and that is clear. An Eſtate in 
reverſion will be taken ſecundum ſubjectam materiam. Call it hat 
vou will, a future Intereſt, a Leaſe in reverſion, a Leaſe to begin 
after ſuch a time; they have been taken in Law-Boks and Law- 
pleadings ſo. Hy Bother would neither have it a concur⸗ 
rent leaſe, no? a future tntereſt. wy ST” 
By all the Caſes that have been cited, it appeareth the uſual ſence 
of theſe wozds is taken fo2 a Reverſion, and not only where a rent 
is reſerved as expectant, Plowd. Com. 157. The reverſion of the 
land is this part ok the land which is left in him who makes the 
particular Eſtate, and may be well called the reüdue 02 remainder 
ot the land. Now J conceive all leaſes where there is a particular 
Eſtate out, are leaſes in reverſion. 7 | 
A difference hath been taken betwzn a leaſe fo2 years fn Re- 
verſion, and a future Intereſt fo2 years, though J conceive they 
are one and the ſame in legal acceptance; how will you plead the 
one 
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one and the Ache 4 future-Teaſe and a leaſe in cr are 
Spnonimous, 8 Rep: Whitlocks Caſe, 4 Rep. Rawlins Caſe, 19 Eliz. 
Dyer fol. 357. 

To Cathe.p point of.Effoppel. - 

ſe by Eſtoppel is not a * leaſe within decimo quarto. A 

leaſe not warranted by decimo quirto, is made void by decimo tertio 
and decimo octavo. J confeſs that Statute did intend againſt Re- 
derſioners, becauſe of Dilapidations ; the pzincipat intent of this 
Statute was, that leaſes ſhould not be made over the Tenants heads. 
JT think the power the Biſhop hath to make concurrent leaſes is 
much fo2 the benellt or the Tenants, that they ſhould be encouraged; 
'  J obſerve neither decimo quarto no decimo octavo have reſtrained 
concurrent o2 reverſionary leaſes under a penalty; all this makes 
me think that the intent was, that no new leaſe ſhould be made till 

near the erpiring of the olf,  - 

Again, that Statute is a reſtralnlng Statute, and therefo2e to be 
taken ſtrictly. This decima quarto is att enabling Statute, Ik a 
Biſhop make a leaſe fo2 21 years, and after ſome of thoſe years are 
expired, he makes a ſecond leaſe to begin at the end of the other, this 
J hold votv. The reaſon is in Elmers Caſe, 5 Rep. the Statute 
ſaith koꝛ twenty one years, oz thi lives; it is not one and twenty 
years and thx lives. The Statute would not tolletate two leaſes 
in _ at one time, Cok. Com. fol. 47. Conftant"Authoatties have 
gone ſo. 
here was an Objection ok a Caſe of 8th" of the Quien, Dyer 
fol. 246. Tenant in tail makes a leaſe fo? 20 pearg, to begin at 
Michaelmas next, reſerving the old Rent; the queſtion was, whether 
it were a god leaſe, not commencing krom the time of the making 2 
True it is a future Intereſt, not a good Leaſe, and lo it was 
Reſolved. in the Exchequer. Foz it is expꝛelly within the wozds of 
32H. .8. Suppoſe there were a leaſe in being ok Tenant in tail, and 
eight oz nine pears expired, if he make a leaſe to begin twenty pears 

r thele nine are expired, it is not god. 
hive. no- great authozity fo2 pzivate Reports: Lon Popham's 
Cale cited by my Biother is clearly contrary to Law. J 
"45 no Reverence eu Cate, fox J think my Loꝛd was wonged 


« that nom 4 conceive- this: leale of an houle by Dean and 

Cha not warranted by decimo quarto, doth fall within com- 

j decimo tertio, and then not good, betauſe fo2 above one 

L 1 ty years, and then void by decimo octavo, becauſe made 

bekoſe the end of thun vears. So it is clear by Authozity; what- 

ſoever-leaſes ot᷑ hauſes are not within decimo quarto, they tall back 

into decimo tertio; and it is as clear, whatever'ts in decimo tertio, 

- fs in decimo octavo tun. The great authority with. me le konſtant 

pꝛactiſe, if J am well inkoꝛmen. As fox Hunt ad Singletons Caſe, 

e hath ban endeavour to evade it, but it is impoſſible J think. 

Move the Recow. Look upon the arguments in the Cale, and 

vou call find, ali the queſtion was of the reverſion of a'leaſe, whe- 
"te 5 void ol not ? and upon a ſpecial e too, © 
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good, vide Winch. Rep. fol. 34. Good and Bawtrey, True, a 
Caſe hath been cited in the Exchequer, that in a Declaration 
of a leaſe by a Copatton, becauſe there was not rhe wozd 
Deed, Jnvgment was arrested. Though J am not- ſatisfied in 
it. But that is nothing to us. That was in pleading, ours in 
a ſpecial Uerdic. 


I hold Judgment ought to be given for the Defendants: 
| * 


Ejectment. 


Termino Hillarij, 
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Keite verſus Clopton. 


Jectment fo2 Lands in Clopton bꝛought by Keite upon a Leaſe 
made by William Lucas. 
Reſolution of the Court delivered by Bridgeman Chief 
＋ñnjuſtice, who thus put the Caſe upon recow, 

Thomas Clopton ſeiſed in Fee of the Lands in queſtion, June 
14 Car. 1. acknowledges a Statute ſtaple of 2000 l. to Andrews and 
Hands. Trin. 16 Car. 1. there was a Judgment obteined againſt 
the ſaid Thomas Clopton in this Court of 200 l. debt and dama⸗ 
ges at the ſuit of William Lucas. Thomas Clopton dies, John 
Clopton being his Son and Heir, the Coniſees fue an Extent upon 
the Statute, and in the Writ (upon which depends this Caſe, 
it being only a ſingle' point that we are arguing) there are theſe 


woꝛds, Niſi alicui hæredi infra ætatem exiſtent; jure hæreditario de- 


ſcenderint; upon this TUrit the Lands are extended, and upon 


that a Liberate, this was in Auguſt 1651. Anno Domini 1657. 


Lucas Leſſoꝛ of the Plaintiff upon his Judgment which he had ob- 
teined againſt Thomas Clopton takes out a Scire Facias agatnſt the 
Tertenants, and afterwards took out Elegit againſt theſe Lands of 
Clopton. This John Clopton when the Extent upon the Statute 
was taken out, was under age, when the Judgment and Elegic 
niſees of the Statute enters upon the Leſſee of him that had the 
Judgment; Jt appears John Clopton conſented to the Extent upon 
the Statute; he had no title of his own to enter upon Lucae, but it 
was in their right. - OD 

Upon this caſe thus ſtated, this is the Queſtion. 

UUhether this Ertent upon the Statute being made upon the Land 
by the Coniſees during John's minouty, the TUrit being Niſi alicui 
hzredi infra ætatem exiſtenti jure hæreditario deſcenderint, whether 
it be totally void, not only againſt the Heir though he did conſent, 
but againſt all others; fo2 if it were totally void, then Lucas his 
Judgment though after the Extent, was god, as fo it is fo2 the 
Plaintiff which claims under Lucas; but if voidable and may be made 
god, then it is fo2 the Defendant. 

Fo? J did think though it was vold againſt the Heir, yet it was 


nat ſo abſoſutely void, but that the Heir might make it good; and 


not without reaſon. 
It 


5 
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It cannot be denied, but that this Extent upon the Statute du⸗ 
ring the minoꝛity of the Peir is void prima facie ; void in (ome de- 
grir and not only voidable. In the caſe of a Statute Merchant, 
the Wait of Extent hath the lame woꝛds as here; it was adjudged, 
That Aſſize oꝛ Treſpas lap by the Inkant againſt the Sheriff and 
Under-Sheriff himſelf to, as well as againſt the Coniſees, Fitz- 
herbert Aff. 402, & 413. 12 Ed. 3. tit. Exec, 77. 23 Ed. 3. fo. 21. 
18 Ed. 3. fo. 33. which theſe Books cited pzove 3 In ſome of theſe 
Caſes you ſhall find, that the Mike of the Coniſo2 that was dow⸗ 
able did bzing an Allize, and ſo a ſtranger took advantage of it. 
Vid. Co. Lit. 290. The Law muſt be agreed to be the ſame to 
this purpoſe, in the caſe upon the Statute 23 H. 8.c. 6. as upon 
the Statute Merchant. 

Notwithſtanding by conſtruction of Law an Aa oz thing may be 
+ (aid not only voidable (which we do not now meddle with) but 
void in ſeveral degrees. 

I, Qoid ſo as if never done, to all purpoſes, ſo as all perſons 
may take advantage thereof. 

2, Uoid to ſome purpoſes only. 

3. So void by operation of Law, that he that will have the be⸗ 
nefit of it, may make it good. | 

J will give the reaſons why it leemed to me, that John Clopton 
might make this Ertent good. 

1. Quiſquis poteſt renuciar' juri pro fe introdutto 3 The p2ovi- 
ſion in the Krit was for the good of the-Infant, and ik he- wt 
at full age conſent, why may he not make the Extent good? why 
ſhould not theſe wozds Niſi alicui hæredi &c. be moe fo? the di⸗ 
rection of the Heir, than a conſtraint upon him? The Lands ex⸗ 
tended upon the Statute were 300 1. per annum, the Liberate was 
in Auguſt 1651. the Debt 2000 1. by computation of time, 19co !. 
of the whole is raiſed, now if this be void, whether the Inkant will 
02 not, then the 2000 l. may be raiſed again, and ſo the Heir ſhould 
be diſadvantaged ; that is one miſchief to the Inkant, if he ſhould 
not agree to the Extent to make it good. 

2. Though the Crit of Extent be Niſi alicui hæredi &. yet the 
rule of Law is, multa quæ fieri non debent, facta valent. So far at 
leaſt as not to make a nullity, eſpectally in TUrits. Harwood & 
Philips Caſe in this Kings time: 5 Co. 89. Hoes Caſe, 16 H.7.to.6. 

But now J and my Bꝛothers are of opinion, that this Extent 
upon the Inkant is totally void, ſo void, that any ſtranger may 
take advantage of it. 

J ground my ſelf upon a plain caſe, upon the difference that is 
taken in 10 Co: fo. 70, & 76. the Caſe of the Marſhalſea, between 
an act done by one as a Viniſter of Juſtice who had no authouty, 
and one that had; where he had no power oz authonty it is meerly 
void, as iu that Caſe. That the Sheriff had no authozity to extend 
theſe Lands deſcended to the Heir appears in theſe woꝛds, Niſi alicui 
hzredi &c. and by thoſe authozities which J cyted befo2e, it appears 
that Aſſize o2 Action of Treſpaſs lay againſt the Sheriff fo2 extend» 
ing. Vid. Hobart p. 47. Cox & Barnſlyes Cafe. The Action lying 
againſt the Sheriff, ſhews the Sheriff hath 00 authozity. To _ 
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Keite verſus Clopton. 


; Ejc&ment. Jectment fo2 Lands in Clopton bꝛought by Keite upon a Leaſe 

| made by William Lucas. | 

: Reſolution of the Court delivered by Bridgeman Chief 
Juſtice, who thus put the Caſe upon recowd, 

Thomas Clopton ſeiſed in Fæ of the Lands in queſtion, June 
14 Car. 1. acknowledges a Statute ſtaple of 2000 l. to Andrews and 
Hands. Trin. 16 Car. 1. there was a Judgment obteined againſt 
the ſaid Thomas Clopton in this Court of 200 l. debt and dama⸗ 
ges at the ſuit of William Lucas. Thomas Clopton dies, John 
Clopton being his Son and Heir, the Coniſees ſue an Extent upon 
the Statute, and in the Writ (upon which depends this Caſe, 
it being only a ſingle point that we are arguing) there ate theſe 
woꝛds, Nifi alicui hæredi infra ætatem exiſtenti jure hæreditario de- 
ſcenderint; upon this TUrit the Lands are extended, and upon 
that a Liberate, this was in Auguſt 165 1. Anno Domini 1657. 
Lucas Leſſo2 of the Plaintiff upon his Judgment which he had ob⸗ 
teined againſt Thomas Clopton takes out a Scire Facias againſt the 
Tertenants, and afterwards took out Elegit againſt theſe Lands of 
Clopton. This John Clopton when the Extent upon the Statute 
was taken out, was under age, when the Judgment and Elegic 
was, he was of full age. John Clopton by command of the Co- 
niſees of the Statute enters upon the Leſſee of him that had the 

Judgment; Jt appears John Clopton conſented to the Extent upon 
the Statute; he had no title of his own to enter upon Lucas, but it 

Upon this caſe thus ſtated, this is the Queſtion. 

TUbether this Extent upon the Statute . upon the Land 
by the Coniſees alga ho's minozty, the Writ being Nifi alicui 
hzredi infra ætatem exiſtenti jure hæreditario deſcevderint, whether 
it be totally void, not only againſt the Heir though he did conſent, 
but againſt all others; fo2 if it were totally void, then Lucas his 
Judgment though after the Extent, was gwd, as ſo it is fo2 the 

f which claims under Lucas; but if voidable and may be made 


god, then it is koꝛ the Defenvant. 
dig think though it was, vold againſt the Heir, yet it was 
ely void, but that Te Weir might make it good; and 


not without reaſon. i 
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Caſes you ſhall find, that the Mite of the Coniſoꝛ that was dow⸗ 
able did bing an Allize, and ſo a ſtranger took advantage of it. 
Vid. Co. Lit. 290. The Law muſt be agreed to be the ſame to 
this purpoſe, in the caſe upon the. Statute 23 H. 8.c. 6. as upon 
the Statute Perchant. | | 

Notwithſtanding by conſtruction of Law an Aa oz thing may be 
ſafd not only voidable (which we do not now meddle with) but 
void in ſeveral degrees. 

1. Qoid ſo as if never done, to all purpoſes, ſo as all perſons 
may take advantage thereof. 
. 2, Qotid to ſome purpoles only. _ 

3. So void by operation of Law, that he that will have the be: 
nefit of it, may make it good. | | 

J will give the reaſons why it teemen to me, that John Clopton 
might make this Ertent good. | 

1. Quiſquis poteſt renuciar juri pro ſe introducto; The p2ovi- 
ſion in the TUrit was fo2 the good of the Jnfant, and if he will 
at full age conſent, why may he not make the Extent good? why 
ſhould not theſe wozds Niſi alicui hæredi &c. be moze fo? the di- 
rection of the Þeir, than a conſtraint upon him? The Lands ex- 
tended upon the Statute were 300 l. per annum, the Liberate was 
in Auguſt 1651. the Debt 20001. by computation of time, 1900 . 
ok the whole is raiſed, now ik this be void, whether the Inkant will 
02 not, then the 2000 l. map be raiſed again, and ſo the Meir ſhould 
be diſadvantaged ; that is one miſchief to the Infant, if he ſhould 
not agree to the Extent to make it good, 

2. Though the Crit ot Extent be Niſi alicui hæredi &c. pet the 
rule of Law is, multa quz fieri non debent, facta valent. So far at 
leaſt ag not to make a nullity, eſpectally in TUrits. Harwood & 
Philips Caſe in this Kings time: 5 Co. 89. Hoes Caſe, 16 H. 7. fo. 6. 

But now J and my Bꝛothers are of opinion, that this. Extent I 
upon the Inkant is totally void, ſo void, that anp ſtranger may 4 

J ground my ſelf upon a plain caſe, upon the difference that is 
taken in 10 Co: fo. 70, & 76. the Caſe of the Marſhalſea, between 
an ac done by one as a Miniſter of Juſtice who had no authozity, 
and one that had; where he had no power o2 authozity it is meerly 
void, as iu that Caſe. That the Sheriff had no authozity to extend 
theſe Lands deſcended to the Heir appears in theſe woꝛds, Niſi alicui 
hæredi &c. and by thoſe authozities which J cyted befoꝛe, it appears 
that Allize o2 Aaton of Treſpaſs lay againſt the Sheriff fo2 extends 
ing. Vid. Hobart p. 47. Cox & Barnſlyes Caſe. The Adion lying 
againſt the Sheriff, ſhews the Sheriff hath i authozity. To clear 
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Equity, that J at am ſure; But to give a true Common Law anſwer 
to it, ſuppoſe he had extended upon the Heir without a LAtit. 
1. It was a fdlly i the Bn Guardian to luffer him to receive 


the proc 
de maß lung undtteon of Cretpdetct· ihe Infant; koꝛ the mean 
Object. 2. Quilibet peteſt renunciar juri-gro ſe introducto. 


pofits: 


Reſp. Here is ns dhe galhed by the Heirs bat-preſerved to the 


Peir; it is no right newly inveſted, to if it were, he might have waved 
it, and that is a reaſon that goes along with. the Caſe. Though 
the Heir might renounce a right pro ſe introducto, yet he could not 


quit the right belonging to another. Lucas when he ſued out his 


Elegit, did what was-lawnil ;- and tho Grtent was void; now ik by 
agreement ſubſequent, the Heir doth agree fo2 the firſt Statute, yet 


not take * a right inveſted in Lucas beldꝛe. Ile put a caſe; Jfa 
grant ok q Reli charge be made to a mim and his Meits, the Munter 
dies, hei may bing a Mirit of Muti if he will, and (6 make 
it a perſonal Inheritance; in the mean time the Mike ob the Oꝛantke 
binds of Dower⸗ in this! cafe the Heir ſchall: nor (ay, it is an 
Kitinftp, Co. Eit. fo. 1445 — = — len our s; there 
the Arik was brought agam 
Several les — — — Lucas the Plaintiffs: Lel⸗ 
— and it cannot be dented, but-ac@wſihg' to the ſpeclal Cervitt, che 
mov, o may be etroneous and avoible. Several things were 
vz as; the Inkanks appearing by Akroꝛney, and the Judgment 
palſed at his fin age: Bur that ts Hoching im our dale, though it 
— fox the adboncage wit bs by TUvie of _ There 
were other exceptions to the Extent upon the Elegit, dur J think 
ehvp afl fall off With this. Ir is found by the Gers, that the Lands 
bythe geen upon the legit, de fund to be a motety, and the 
— deltbered to Eucas ate the tame with: thole in e Decta- 


We all agree to give Judgment for the Plaintiff. 


Termino 


- conceive ſuch an Eſtate might be by cuſtom 5 but in this caſe JI ſhall 


one and the Heirs of his body, the remainder over, oz to grant 


17 Car. 2. Com. Banc. 


Taylor verſus Shaw. | : 


Eſolution ol the Court delivered by Bridgman Chief Juſtice. 
” Videle caſe devant fol. 6. | © 
| Ile give Judgment fo2 the Defendant, that there is no 
i title remaining by vertue of this Copyhold intayled. 

J muſt bꝛeak the Caſe in pieces. 

Firſt, A Copphold may be entailed. Mot entailed as within the. 
Statute of Weſtm. 2. no2 by vertue of any conſtruction of the Sta- 
tute of Weſtm. 2. but there may be ſuch an Eſtate befoze Weſtm. 2. 


ok a Copphold which was a kind of baſe eſtate, and which might 


be grantable to one and the Heirs of his body, accowding to the 
Cuſtom, and if he dyed without Jſſue it might be aliened again; and 
that a Copyholder could not bar his Jſſue unleſs by a Recovery, J 


not ſuppoſe a cuſtom, and if there were (ſuch an Eſtate, pet by this 
Fine it is gone. 1 

Feirſt, J do hold that the Evidence may fall out to be ſuch, that 
we may take it foꝛ granted, that Lands granted by Copy to one 
and the Heirs ok his body, the remainder over, may be a good re: 
mainder, and the reverſion may continue in the Copyholder; the 
Donoꝛ may have a good reverſion,and all this without the help of the 
Statute of Weſtm. 2. That which confirms me, is, the conſtant 
pꝛactice of moſt Copyhold Bannozs, to have Eſtates over. As fo 
the reaſon of it: Ik we ſhall give in Evidence, fo2 the purpoſe, a ſur- 
render in Hen. 7ths. time, wherein Lands are limited to one and 
the Heirs of his Body, the remainder over, this is an Evidence, it 
was ſo in Henry the 7ths time, and it is reaſon to think ſo it was 
time paſt memozy ok man; and as your Evidence is fo2 cuſtom, 1 
ſo pour Caſe may be, to make an immemoꝛial cuſtom: Then all the EN 
Queſtion ts, whether it will bear it oz not. In this caſe of a Copy- 4 
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hold being an Eſtate at Mill, you may have it at will accoding to 5 


the nature of the Cuſtom. It is not againſt the Analogy and reaſon * 
of the Law, and it map bear it. The Evidence may be ſuch; if in 1 
Henry the 7ths 02 Edward the 4ths time it appears ſo, it is a good =_ 
warrant fo2 matter of Evidence fo2 a Jury to find that there were i 
ſuch Copyhold Eſtates with limitation over. Mow befoze the Sta- 5 
tute of Weſtm. 2. it had bien a good Cuſtom to grant Copyholds to 4. 


the F 


Paſch. 17 C =EB 


the Land by the name of a Reverſion; fo2 here is no alteration of 
Common Law Eſtates 5 the reaſonableneſs of this Cuſtom appears 
by the Statute of Weſt. 2. that Act doth not create the Eſtate. neither 
a Remainder no2 a Reverſion 3 but the Act pꝛohibiting Atienations, 
quo minus ad exitum illorum, quibus tenementum fic fuerit datum 
remaneat poſt eorum obitum, vel ad donatorem (ſi exitus ejus de ficiat) 
revertatur, by operation of Law it comes to a Remainder o2 a Re- 
verſion 3 if by Cuſtom ſuch Eſtates may remain o2 revert, fo may 
Copyholds by Cuſtom, becauſe they are Tenants at will. Mow as 
by that conſtrudion Welt. 2. did make a Remainder oz a Reverſion, 
So the Cuſtom of pꝛohibiting Altenations by copy may make RKever- 
ſions oꝛ Remainders of Copyhold Eſtates, | 

In the next place. hold that this cannot be taken koꝛ ſuch an Eſtate 
tail. J do not ſay what it map be, but it cannot be ſa taken here, 
fo2 here the woꝛds are not particular, but general; to grant generally 
fo2 life, in tail oꝛ fo pears: To find a Fee tail, is t generai, but they 
muſt find it ſpectally, fo2 J hold clearly it cannot be within the Sta⸗ 


tute of Welt. 2. 


My ſecond reaſon. You have ſet fozth what your Eſtate is, and 


vou have let fozth that it cannot be reſtrained, and the Allenation 


cannot bind you, which as you have alledged is a bad Cuſtom. 

Pour Cuſtom is, that this Eſtate cannot be batred ſave only this 
way, ſo that you will make it part of your Cuſtom, ſo if that ap- 
pear to be naught in Law, your whole Cuſtom is vain. The Cu⸗ 
ſfom is, if any cuſtomary Tenant do ſurrender into the hands of the 
Low to the uſe of himſelf and the Heirs of his body, and the Loꝛd 
admit him, that if ſuch Tenant would bar ſuch Peirs from the In⸗ 
heritance of (uch Eſtate, then the Lo2zd with conſent of the Tenant 
ſhall ſeiſe and take it as foꝛfeited, and the Heirs of the body ſhall be 
barred, This Eſtate cannot be barred, but by leiſure of the Low 
fo2 foxfeiture, oꝛ voluntary. 

This Cuſtom is not good, fo2 
1. It is a pꝛecarious Cuſtom, ſo that you muſt have the concurrence 
of the Loꝛd oz you cannot do it. This is the Cuſtom, but Cuſtom im⸗ 
plies right, here is none. 

2, That it ſhall be barred fo? foxfefture z and pou will make it a 
ſtate of perpetuity, unleſs a wꝛong be done; tt will be a wzong to 
* Dath, becauſe a Coppholver is to take an Oath not to wꝛong his 

02d, | 

3. By this negative Cuſtom, you deſtroy that which is eſſential 
to this Eſtate. It you will allow a cuſtomary Tail, you muſt allow 
cuſtomary Recovery. All agrte, neither by Deviſe no2 Condition. 
no2 limitation, you cannot reſtrain a common Recovecy, becauſe it 
is incident to an Eſtate tail: Corbets Caſe, Mildmays Caſe. That is 
the ſecond. | 

The laſt thing is this. Upon the Fine put it as ſtrong as you can. 
Suppoſe a Copyhold in tail and no common Recovery found, then 
the Caſe is, The Copyholder levies a Fine, this Fine J think doth 
bar this Copyhoid Eſtate. | | 

J argue ex conceſſis, If he be Tenant in Tail, he cannot be Co- 
pyholder in Tail, and have the Inheritance of Frchold in _ 


ol 
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It muſt be ſuſpended fo2 a while. Ie he that is a Coppholder pur⸗ 

chaſe the Mannoꝛ; he may grant the Copphold again, that is the 

difference, that is not gone; but if he put the Copyhold from his 

Friehold, that is gon then, now this while the Copyhold is ſuſpended, 
the Fine bars tt. 

Firſt, you muſt take the difference, where a man may paſs a thing 
by a Fine, and where he map bar by a Fine. Jf the man have the 
right of a Copyhold, the right of the Copyhold paſſeth nat by the Fine, 
but it is barred by the Fine. A man hath a Rent charge, he levies 
a Fine of the Land: the Rent charge is gone by it, Conisbies Caſe; / 
yet the Fine was not levied of the Kent, but of the Land: put the 
caſe of a Truſt 3 Feme Covert hath a Truſt, ſhe cannot transfer it, 
but ff Feme Covert and her Hugband levy a Fine of this Land, as 
the Rent is gone by way of diſcharge, lo the Truſt is gone by may 
of diſcharge. 

Dur caſe is, if the Copyholder levy a Fine of the Land the intereſt 
and Effate is gon. A Copyhold is as much as a Rent 02 Truff, 

Another reaſon fs, Stat. 32 H. 8. o. of Lands any ways en⸗ 
tailed, make an Eſtate tail by Cuſtom, 02 by Cuſtom and opera- 
tion, the wozds have ban conſtrued favoutably : otherwiſe we ſhall 
have a fine device of making perpetuities of Copyhold Eſtates. 


We give Judgment for the Defendant. 
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Termino Trinitatis, 


17 Car. 2. in Communi Banno. 


Courthope verſus Heyman. ä 
Reſol. Cur. 


Will, and conſtitutes Matthew Robinſon his Executoz. 


| 2 K. ſeiſed of the Lands in queſtion in Fe, makes his 


Pe deviſeth that fo2 and towards the maintenance of his 
reſpective Childzen, that the ſaid Matthew the Executoꝛ 
ſhould receive and take the iſſues and pꝛolits of the Lands till his 
laid Childzen did attain to their reſpective Ages. He deviſeth the 
reſidue of his lands to his Son John when he ſhould come to the 


.. age of one and twenty. H. the Father died befoze John came to 


age. Matthew Robinſon pꝛoved the Clit and entred, and was 
poſſeſt accoꝛding to the intent of the TUill, Anno 1660. made his 
UWiill and appointed thyy Executozs, whereof Margaret his TClife 
was one; by which TUill he did deviſe that his (aid Executozs 
ſhould diſpoſe of the p2ofits of the (aid lands accozding to the Will 
of Henry, and by his ſaid Mill gave his Executozs as full power 
as was given to him. After he died, and Margaret his life tok 
upon her the burthen of it alone, and ſhe makes a leaſe to the De- 
fendant, who found the Plaintiffs Beaſts upon the land damage⸗ 
feſant,and impounds them; Plaintiff replies; Defendant avows, and 
the Plaintift demurs. 

The Point is, Whether Matthew Robinſon had a Truſt ? oz 
whether an Jntereſt by the TUll ? 

Waller pro Quer. 

J ſhall pꝛove it but a truſt. To have, receive, and take the Rents, 
Tſſues, and Pꝛoſits till the Heir comes to 21 years of age, this is 
a truſt, from the nature of a truſt; 

A truſt fs the obliging the Conſcience of one Man to the perfo!- 
mance of the intention and meaning of another. Coke Juriſd. of 
Courts, p. 385. 

A truſt cannot be aſſigned over, becauſe a pzivity. and of the 
nature of a thing in action, 21 Ed. 4. fol. 84. 

Bridgman Chief Juſtice. That is not Law. An Office is granted 
to man and his Heirs, he may aſſign it over. 

Waller. The woꝛd O verſight gives not any Jntereſt, but Authoaity 
to Executoꝛs. 


Brome f02 the Abowant. 
E Ik 
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Ik it be an Intereſt upon the firſt Till, all the ſecond will be 

Ik it be truſt, it muſt lie upon the Perſon, but J ſhall pꝛove it 
to be a very Intereſt, Dyer fo. 2 10. pl. 24. One makes A. and B. 
his Erecutos, and wills that A. and B. ſhall have and hold the 
iſſues and pꝛofits of his lands, until his heir ſhall attain his age 
of 21 years, to the intent that the Executozs with the p2ofits of 
this ſhall pay bis debtg, and kaz the Education of his Childen 3 
adjudg d that it was an Jntereft in the Executo29, Pad tt been only, 
that he ſhould have the overſight and doing of all his lands and 
moveable goods, then it had been otherwiſe, as in Yel. p. 73. Car- 
penter verſus Collins. So in Dyer fo. 26. pl. 170the diſpoſing, ſetting, 
letting, and owering of his lands fo2 the government and o2dering of 
his Childꝛen. Its no intereſt to ſell the lands, vid. Croke El. p. 678. 
Piggot and Garniſh, 

In our Caſe the Oeviſo2 did determine the time at which the 
Childzen ſhould enter, and then in the mean time he did intend the 
intereſt to the Executoꝛ. 

Obj. It is but a truſt, becauſe it is but towards the maintenance 
of the Childzen. 

Reſp. J conceive otherwiſe, becauſe he doth not erp2eſs moe to 
one Child than to another. Theſe wozds (fo2 and towards) do 
determine a kind of intereſt in the party, that he may hold it to that 
intent and purpoſe, Dyer 329. Bond of twenty Marks to give 20 s. 
per annum fo? ſix years towards the Education of A. B. A. B. dies 
within four years, yet the payment of the 20 s. ſhall not ceaſe during 
the ſir years. Its a duty there to the party towards the finding 
of A.B. 3 Leon. fo. 65. M. 19 El. towards the Education of his 
younger Son, theſe wo2ds in that Caſe are but to ſhew the intent 
and conſideration of the payment of that ſum. So J conceive here 
is a good title in the Erecuto2 of the Executo2 to make a good 
leaſe, and a good right in the Leſſie to take the Cattel. 

Bridgman Chief Juſtice. - 

Me deviſeth, wills and diſpoſeth fo2 and towards the maintenance 
of his reſpective Childꝛen till ſuch a time, and till the ſaid Childzen 
did attain to their reſpective Ages, oꝛ till ſuch time the (att Chtldzen - 
might enter into the laid Tenements, the laid Matthew the Exe⸗ 
cuto2 ſhould have and take the iſſues and p2ofits of the laid Lands 
and Tenements. | 

J can ſcarce fee what wows can moe amount to an Intereſt. 

Another Circumſtance makes it moze ſtrong. Pe doth not give 


the lands to John till he attain the age of 21, and who ſhall have 


it, if he have it not? who ſhall have it in the mean time? The 
Cale of Dyer 4. of the Queen, fo. 210. a Deviſe that the Execu⸗ 
toꝛs ſhall take the p2ofits of the lands to pay debts, &e. quouſq; the 
Childzen ſhall come to age. Twas adjudg'd an Intereſt. Mom 
J- hope maintenance of Childzen is as ſtrong a Caſe as payment 
of Debts, 3 Leon. p. 78. p Wray. If the Pusband deviſe the pꝛo⸗ 
fits of the land to the TUife untill the age of the Ju kant, fo2 to bꝛing 
up and educate the Infant, this amounts to a deviſe of the land, 


and is as a Chattel in the TUife, Patch. 18 Jac. in Scacc m— mY 
CAIES 
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Beales Caſe. A deviſe to the Mile, until the iſſue of the body of the 
Deviſlo2 accompliſh the age of 18 years, bzinging up the Child, the 
Child died; yet it was adjudged that ſhe ſhould have it fo2 the 18 pears, 
Hill. 5 ra B. R. A dedile to his Wife koz 18 pears 
two years; and it was adjudged that he in remainder ſhould not 
take pꝛeſently: where a man is Executo2 he hath a truſt, 
but now here is an intereſt tw. Either the Exerutoꝛ till 21 years, 
oꝛ the Heir muſt have it; it the Þeir, tis a fine caſe; Beſides, 
here are the pzofits and rents of the Land deviſed, and what is the 
Land but the p2ofits and rents thereof ? 


We give Judgment for the Avowant, 


Termino 
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Treſpaſs, 


appertulning to an Þundzed. Tconceive becauſe a Leet may be parcel 


Termino Michaelis, 


17 Car. 2. in Com. Banc. 


Davies verſus Lowden. 


pe Plaintiff bꝛings an Action of Treſpaſs fo2 entring into 
his Cloſe, and taking his Mare, Ec. 
The Defendant pleads, the Duke of York was ſeiſed 
ok the Liberty of the Þundzed of Chequernam, and that 
he had view of the F2ankpledg and a Court Lit ranquam ad liber- 
ratem, &c. and the Duke being lo ſefſed 20 Octob. 14 Car. 2. at his 
Court by the Daths of twelve men of the Jnhabitants of the Pun⸗ 
dꝛed, it was p2eſented that the Jnhabitants of Northrixal within the 
Pundꝛed had uſe to have a pair of Stocks, that the Jnhabitants had 
none then, and therefoze the Steward put a Fine of 5 l. upon them, 
and upon that not being paid within the time, he diſtreined the 
Dare of the Plaintiff. | 
To this Plea the Plaintiff hath demurred. 
Earl Serjeant pro Querente. J think the Plea is not good. 


1. Except. Me faith the Duke was ſeifed of the Liberty of an Mun⸗ 


dꝛed, and he had a Leet time out of mind belonging to that Liberty. 
True, a Let may be in 02 parcel of an Þundzed, but not belonging 


to an Hundzed, becauſe an incoꝛpozeal Inheritance. 8 H. 7. fo. 1. 


Abbot of Tewkesbury's Caſe. 
Bridgeman Chief Juſtice cited Godfrey's Caſe Co. 11 Rep. fo. 42. 


A Let may be in oz belong to an Pundzed ratione hundredi : this 


Exception is not matter enough, 

2. Except. The Inhabitants of Northrixal had uſed to have 
Stocks, he doth not ſay Northrixal was within the power oz juril⸗ 
Dictfon of the Court Let at Chequernam. 

Bridgeman Chief Juſtice. he that Hath an Þund2ed. and a Let 
ratione hundredi, all the Jnhabitants within the Þundzed are within 
the juriſdiction of the Leet. 


3. Except. It is ad Curiam ſuam, you know every Court Lat 


is Curia Domini Regis. | 
4. Except. The Steward hath put a Fine upon the Jnhabitants 


of Northrixal, fo2 a default that is a publick default, he cannot put 


a Fine, but it ſhould be an Amerciament, and ought to be affeered, 
Co. 8 Rep. 39. and ſo demanded Judgment pro Querente. 


Brome Serjeant. To the firſt Exception, That a Liet cannot be. 
of 


Mich. 17 Car. 2. C. B. 
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of an Hund2ed, it may be belonging to an Hundzed, 8 H. 7. f. 1. Hill. 
38th Queen. Moor 426. | | 

To the next,he ſafth ad Curiam ſuam, the Court is the Kings Court, 
yet ad Curiam ſuam the Fine is impoſed. The-keping and ererciſe 
of a Court Let may belong to a Subjec, though in ſtrict right it 
is the Kings: 3 H. 7. f. 4. Brook Leet pl. 13. 

Another Exception, It is not ſaid that the Oefendant was an In⸗ 
habitant within the Hundꝛed at that time-ofthe taking, as 3 Cro.698. 

Reſp. The Fine was impoſed on all the Inhabitants equally 12 H. 
7. f. 4. Ik a man loſe Iſſues, and after aliens the land, it was to 
be had of him that came nert, though a purchaſer, 

Bridgman Chief Juſtice. The great Queſtion is upon this Fine; 
whether a Steward of a Court Lexet hath power to impoſe a Fine in 
this Caſe, True, Jt is not a Fine impoſed but declared by the 
Steward, becauſe the Statute runs, That the Gill that hath not a 
pair of Stocks, ſhall foxfeit 5 J. expꝛeſly. 

Here is ſome matter of Law in the Caſe. <_ | 

The pleading is frequently as my Bꝛother Earl ſaith. 

Two Exceptions are material. 

Pou do not ſet out in this Recoꝛd that Northrixal was within the 
Let, fo2 the Pundzed may extend further than the Leet; you ſay it 
is within the Pundzed, not within the Leet- 

He ſaith the Duke of York was ſeiſed of the Liberty of the Hun⸗ 
ded of Chequernam, and in the pleading he ſaith, Seneſchallus ipſius 
Ducis, and pzeſentiy after he ſaith ad Curiam ſuam not Curiam Ducis. 

To the matter it ſelf. 

Thu things are canſiderable in this Caſe : 

I. Ulhether in truth the Jnhabitants are to find Stocks, and whe- 
ther Stocks be p2eſentable in a Lit? As to Pillozy and Tumbzel 
it is adjudged, that the Low is bound to find them tn the Town. 
Kelloway f.4. and not the Jnhabitants,Cro.Eliz f.598.Steverton verſus 
Scrogs, f02 they are neceſſary fo2 the execution of Juſtice within the 
Liberty, which he ought to fee dane: but a Court Lert could not 
enquire e dem. | = | 

2. Mowꝛ fo2 the Stocks if you had rightly pꝛocte ded, you might 
have recovered the five pounds. This difference, As to Pillozy and 
Tumbzel nothing can be done, but it muſt be at the Court, unleſs 

er Stat. 51 H. 3. But the Cale ok Stocks is another 
buſineſs, fo2 Stocks oziginally were not to puniſh, but to kap men 
fn hold; as if the Conſtable find a notozious Felon, and cannot 
bꝛing him p2eſently to a Juffice, the Stocks nid no Court, but are 
as ir were. the Conſtables Goal, As fo2 authozity you will find in 
Kitchen, he in his charge puts the caſe, Every one that hath view of 
Frankpledg ought ts have a pair of Stocks, and fo? lack of them the 
Town ſhall fozfeit 5 1. Now where is this pꝛoper fo2 a Court Let: 
pet J believe it may be pꝛeſented there. in 

3. As fo2 the Fine, at Common Law it cannot be a Fine, fo2 that 
fs ſecundum quantitatem delicti, Unleſs the wozds in the Statute 
make a Fine. Ik it be certain, the Steward may ſet it, and there 
tan be no affeerment 8 

Judicium intretur pro Querente. EP 
014 
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Gold verſus Barnſly. 


Ction of Covenant ; the Plaintiff declares, that whereas 
Thomas Gold 7 Jan. 1653. was poſſeſſed of a Meſſuage fo2 
15 years of the demiſe of one Blackwel, did make a Leaſe to one 
Severn, Thomas Gold dies inteſtate, and his Cie Elizabeth admt- 
niſters, which Leaſe ſhe aſſigns to Gold the Plaintiff, and that Se- 
vern afſigns his Leaſe to Barnſley the Defendant, that there was a 
Covenant in the Leaſe made from Gold to Severn to repair, and 
aſſigns a beach koꝛ Non-reparations. 

To this the Defendant hath demurred. 

Becauſe he ſheweth not out of what Effate the oziginal Leaſe to 
Thomas Gold was made, only ſaith poſſeſſionatus fuit ex dimiſſio- 
ne of one Blackwel, and he being (o poſſeſſed made a Leaſe to one 
Severn. | 

Seys Serjeant pro Defendente. 

When the party intitles himſelf under a Leaſe fo? years, he ought 
to ſhew the beginning of the Eſtate ; becauſe he comes in by pꝛivity 
under the oziginal Leaſe, and then he is pzivy to the Eſtate of the 
firſt Leſſo2 3 if he had bien a ſtranger it might be otherwiſe, Co. r 
Inſt. f. 303. b. of all particular Eſtates,the commencement ought to 
be ſhewed, unlcſs it be meer matter of inducement 3 Gold was poſ- 
ſeſs't of a term foꝛ 15 years then in being and to come, but how long 
it was made befoze non conſtat. If Blackwel had bien Leſſee pur 
auter vie, and ceſty que vie had dyed, his Eſtate had ban gone, 
Dyer fo. 3 12. pl. 90. Avowy ſq; r harge by a Gzanto2 who was 
ſeiſed of the Land in Fee, the pleads fn bar, that the 
Ozantoꝛ was his Father, and that he was ſeiſed of the Land at the 
time of the grant in tail, it was a doubt whether he ought to travers 
the ſciſin in Fa; it being a doubt in this cafe, makes it without doubt 
in an Eftate fo2 years, Crok. Hill. 15 Car. p. 571. Scavage & Haw- 
kins Caſe. J find it a rule, when one claims by a particular Eſtate, 
he ought to ſhew the beginning of the ſaid Eſtate, otherwiſe where 
he counts of a ſeiſin in F&; as if a man be feiſed of an Eſtate in 
Fee and makes a Leaſe fo2 years, he ſhall not be compelled to ſhew 
his Eftate, becauſe it is intended a general ſeiſin in Fix, Brok. pl. 160. 
13 H. 7. 18. Dyer f. 9g. pl. 26. the difference is agreed. It a party come 
not in in pꝛibity, it would be hard to put him to ſhew the beginning; 
but when he comes in by contract under the oꝛiginal Leaſe, he ought 
to ſhew it. 3 Leon. 204. Ruſhes Caſe in the Exchequer, a Stranger 
to the Leaſe ſhall not be daiven to ſet fo2th the certainty. In our 
Caſe he that is now Plaintiff is the Aﬀignte of the Adminiſtratrir 
of Thomas Gold the Eefſo2z, and he coming in fo, is no Stranger, 
but might eaſily learn what Eſtate Blackwel had that did demiſe it to 
Gold; it is ex dimiſſione, and not virtute dimiſſionis. 

1. Pere is a particular Eſtate, and then 

2. The party that claims under it, takes advantage of it. 

0 Cpon theſe two Reaſons he muſt ſhew what Eſtate Black wel 
J 
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venant. | 
J ay Judgment foz the Defendant; 


Windham Serjeant pro Querente. =. 

My Byother latd faſt, it is a meer collateral thing, fo2 it is not 
a Covenant upon the oziginal Leaſe, but its upon a teach of Co: 
venants fo2 Kepatations, tvhtch is a meer collateral thing to the 
demife, and ſo makes fo2 me. | 

J hall go much upon the difference he twk himſelf, fo2 we find 
in our Books, that when the rule of pleading doth require one thing 
yet when the mattet is conveiance and inducement to another thing, 
the Law doth not require the fame to be ſo pꝛeciſely ſec fozth, as it 
doth where the intereſt is in queſtion. Co. Lit. fo. 121. ſect. 183. 
11 H. 4. fo. 89. 19 R. 2. Fitzh. act. caſe 51. 10 Rep. 59. b. Biſhop 
of Salisburies Caſe, there the difference is taken. In our Caſe, this 
is a meer collateral thing; a thing that grows not from the ozigt- 
nal Leaſe, Dur Caſe being an Action of Covenant grounded on a 
lecondary Leaſe, and a Covenant of a collateral thing, the alledging 
of the firſt Leaſe is but matter of inducement; he ſhews he was 
poſſeſs't of the demiſe of ſuch an one fo? 15 years, this enables him 
to make an tunder-Leaſe 3 and it is a Rule fn Co. Lit. fo. 303. b. 
That which is alledged by wap of convetance o2 inducement to the 
ſubſtance of the matter, need not be (o certainly alledged, as that 
which is the ſubſtance it ſelf. 

As fo2 Reaſon, 1. In pleading it is ſufficient to ſet fo2th that 
which may deduce him down a Title to that Action which he doth 
commence, as he hath done. | 

2. Another Keaſon is ab inconvenienti, If there were a Leaſe of 
200 Years, and it hath come down by many aſſignments ( fo2 where 


we ſhew the ozigttial, we muff ſhew all the convetances how ft came 


down) there is a each of Covenants in the laſt Leaſe ; now, fo2 
every bꝛeach muſt J bzing all the Conveyances down from the fit 
oꝛiginal? Jt would be inconventent. It J ſet fozth that that doth 
enable me to it, J think it welt enough. Foꝛ Authoꝛities, that caſe of 
Scavage and Hawkins, Cro. Car.571. which my Bother cited, makes 
fo2 me, this being in a Declaration, and not in a Bar. 21 H. 7. f.2. 
34 H. 6. f. 48. and in Gunter and Moors Caſe in this Court, he did 


-- preſcribe that omnes occupatores of ſuch a Cloſe, ec. without any 


more, and the Court did rule that that was well enough, though ge- 
nerally the Books went otherwile. 
J pzay Judgment pro Querente. 


Opinion of the Court. 

Bridgman Chief Juſtice. J am of opinion that this kind of plead- 
ing is good, not that J would diſcourage good pleading 3 but J 
think conſidering : 

1. What the Law hath ben conceived to be, and 
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2. What neceſſity of alteration hath bien ſince the time we have 
turned from real actions to perſonal actions; J think this kind of 
pleading is purely neceſſary. | . 

The caſe is no moze than this. | {6th 

One poſſeſs't of a Leaſe fo2 years made from one Blackwel, makes 
an unver-Leaſe 3 the grand Leaſe is diſtributed into many parts; 
one hath one part, another hath another, map be an hund2ed. J have 
one, and I ſet part of that, my Tenant covenants to repair, my Te- 
nant bꝛeaks the Covenant, J bzing my Action of Covenant, muſt J 
be tied to ſet out the oziginal Leaſe how it comes, and the mean 
allignments 2? when we are upon Frieholds then we have neceſſity, 

Fo2 the Reaſons of it. J have always held. that in all Caſes J 
ned not go higher than the fountain 3 the fountain of this Action is 
not the oꝛiginal Leaſe made fo2 100 years, but the Leaſe which J 
made my ſelf. It there ſhould be a miſtake in any of the Aſſignments, 
he might come with an abſque hoc &c. Dyer fo. 366. M. 21 & 22 
of the Queen, Lord Powis Cale. 


Gunter & Mores Caſe argued at Oxford, was done by the advice 


of all the Judges. That overrules this. Gunters Caſe was no moze 
than this: In an Action upon the Caſe the Plaintiff ſets fo2th that he 
hath ben thꝛie years laſt paſt occupier of ſuch a paſture, and the De- 
fendant occupied ſuch another cloſe, and ſets fozth that omnes alij 
occupatores of the Defendants Cloſe did uſe claudere les gates: It 
was found fo2 the Plaintiff 3 it was moved in arreſt of Judgment, 
that this preſcription; of the Plaintiffs, omnes occupatores, &c. is 
not good. And it was adjudged that notwithſtanding this exception 
without alledging any, than that all the occupiers had uſed to do 
it, to be good. But our Caſe is ſtronger, in this Caſe of ours, 
ft is but inducement. It is not (uffictent to plead a Que eſtate of a 


thing that lies in grant, yet if it be but, tyducement it may, as in 


Strata Marcella's Caſe, Co. 9 Rep. the thing in queſtion is, whether 
he did break his Covenant in not repairing, then there is ſuch a 
Leaſe. O but why did pou not ſet fozth your title? This concerns 
not you (there is a Leaſe) unleſs it be this, that if ſo be he ſatth 
the Leaſe under which he claims is a defeaſible title, and lo he may 
help himſelf ; but as long as he continues Tenant, if the other will 
make uſe of it, let him ſhew it. 

Tirril Juſtice. Pere is no neceſſity of reciting the firſt Leaſe at all; 
he may bzing an Action upon his own Indenture, the other is but 
inducement and he cannot travers it, no moze than if a man hath 
a Leaſe, and makes a Leaſe to me, I leaſe it, its not traverſable, 
its only an Inducement; he is eſtopped by the Jndenture to travers 
that then allo the Action ol Covenant is grounded upon a collateral 
matter. 

Brown Juſtice. A man had better be without a Leaſe, than be 
koꝛced in his Declaration to ſet fozth all the Aſſignments, 

Archer Juſtice. It is a ſhufling Demurrer. 


Judicium intretur pro Querente. 
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17 Car. 2. Com. Banc. 


Cornwallis verſus Hood. 


pe late Abbot of Cherſey in the County of Surrey ſefſed in Quace Imr+- l 
fee of the Manoꝛ of C. in the lald County, to which the dic. NG” 4 
Advowlon in queſtion did belong in right of his Mona- , e 2 
ſtery, the Church being kull of one James Nichols, with | 
the aſſent of the Covent, in 27 H. 8, Anno Dom. 1536. granted | 
the next avoidance to Griffith and others, who about a month after, | 
in the ſame year, did aſſign it to John Epſom. The Abbot being 
ſeiſed of the reverſion, in 29 H. 8. did by Deed and Fine convep 
the ſaid Yano? and Avvowſon to H. 8. and his Succeſſozs ; from 
him this Bano2 and Advowlon deſcends to Edward 6th, Edw. 6th 
the firſt year of his Reign did grant this Abvowſon to Cranmer 
Archbiſhop of Canterbury and His Succeſſoꝛs, who was ſeiſed of it 
in groſs, he died, Reginald Poole ſutteeded him in the Archbiſhop- 
tick, the Church becomes void by the death of Nichols, 1567. which 
was the firff avoidance after the Abbots Gzant, and upon the ſame 
day 9. December, 1567. 4 Phil. & Mar. one Francis Darcy uſurpt 
upon John Epſom, and pꝛeſented one Dean, who was admitted, in⸗ 
ffituted, and inducted in the time of Queen Mary. Poole dies, then 
the Stat. 1 Eliz. cap. 19. was made, then Parker is made Arch- 
biſhop, afterwards Deane dies, Epſom preſents upon Darcy, who 
uſurpt upon him, and pzefented one Clarke, who was admitted, 
inffituted, and induded ; Parker dies, the Church volds in the time 
of Archbiſhop Grindall, Epfom pzefents, then Bancroft ig elected 
Archbiſhop 3 the Church votds again, Carey pꝛeſents one Hamden, 
who is admitted, inſtituted, and induced, then Abbot was Archbiſhop, 
then the Church became votd again, then Darcy Clatming under 
Carey ( under whom the Plaintiff Clatms ) pzeſertts one Cooke ; 
then Abbot dies, and Laud ſucceeded 5 Darcy aſſigned the next 
avoidance to the Plarntiff : Laud dies, and Juxton is Archbiſhop, 
befoze whofe Conſetratton Cooke refigns, and then Juxton pꝛeſents 
Hood the new Defendant. 
Demurrer. 
Brome Serjeant. 
In this Cafe the queſffon was: | 
{7therher the Pꝛelentation being made upon an Archbichop befoze 
the Stat. of 1 Eliz. c. upon the grant of the next avoivance ? 
whether this be within the Stat, Weſt. 2. cap. 5 
F J conceive 
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J conceive fo2 that in the Statute there is a clauſe * which helps 
the Pꝛeſentation of Biſhops in the time of Uacancy, that therefoze 
they have not any afliſtance elſewhere. This Statute was not made 
to bzing in and give to them advantage to purchaſe moze, whereas 
the policy of thoſe times did reſtrain them, but it was made to give 
them a Right, and to put them in the way ol a remedy of having their 
Right, and of recovering their Right. 

True it is, The wozds of the Statute ok Weſt. 2. do not reach 
them in any particular Cauſe, till it comes to the Clauſe of viris 


Religioſis. But there is a Clauſe, Statutum eſt quod hujuſmodi 


Præſentationes non fint hujuſmodi rectis hæredibus, aut illis ad quos 
poſt mortem aliquorum hujuſmodi advocationes reverti debent, &c. 
and doth not lay, Succeſſorum vel anteceſſorum. 

The Archbiſhop is within the equity of the Statute, and this 
Statute ought to be taken by Equity, Broke tir. Preſentment 46. 
Hobart, p. 240. Lord Stanhops Caſe, 6 Rep. Boſwells Caſe, Cro. Jac. 
673. Dalton verſus Epiſcop. Elienſis. 

Obj. They on the other ſide object to us, becauſe we did decline 
jopning with them upon the Traverſe. 

Reſp. e ſay that when the Church avoided by the death of E. B. 
did pꝛeſent. TUe plead not pꝛeciſely that it was the next avoidance; 
and becauſe we deny to jopn with them, this is a Confeſſion my 
Bꝛother ſaid. In our Cale if we are aided by the Stat, W. 2. their 
Traverſe is not material, becauſe whether it were the firſt oz the 
ſecond, they make their concluſion, that it was an uſurpation, and 
the Stat. W. 2. ſaith, That this uſurpation ſhall not bind us, 

Obj. It fs viris Religioſis in time of vacancy, | 

Relp. Thats put tn, becauſe there is no Parſon in being. In 
the other Caſes there were parties in being, as Infants, Women, 
&c. therefoze that clauſe was put in, that they ſhould be within the 
remedy of hujuſmodi Præſentationes. 

Bridgman Chief Juſtice. 

A man purchaſeth an Advowſon and dies, his Heir is an Inkant, 
then there is an ulurpation, whether the Jnfant ſhall be holpen within 
the Stat. W. 2. this ts the Caſe in effec. 

'The Cale here is, that the uſurpation is upon Cardinal Poole, 
and not upon Cranmer. Jt muſt be within the Clauſe of hujuſmodi 


Præſentationes, and the Statute of Eliz. will not help them. Jts © a 
fine Cale, 


Newdigate Serjeant. Al auter Term p Que. 

IJ conceive Hood hath no Title. | 

In this Caſe are thꝛa Points. 

1. It there be a grant of the next avoidance by an Abbot, and the 
Reverſſon be granted to an Archbiſhop, the Church becomes votd 
when the Biſhop hath the Tempozalties in his own hands, a 
Stranger uſurps, the ſir months paſs ; whether this doth not bind 
the Archbiſhop and his Succeſſoꝛs: 

2, Whether by the Statute of Elizabeth the Church becoming 
void ? The Gꝛantc of the 
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3, Whether the ſubſequent uſurpation made by Carey do ſtreng⸗ 
then our Title at all? I fhall admit that againſt my ſelf. | 
Teo the firſt Point. | | 
The Stat. W. 2. doth not extend to Biſhops and their Succel⸗ 
ſoꝛs. At Common Law it is agreed upon uſurpation, he could have 
no advantage befoze W. 2. to bing a Quare Impedit, o; Pꝛeſent. 
This Cale is not helpt by the Statute. 

Reaſons. | | 

1. Neither within the woꝛds no2 meaning of the Statute ; not 
within the miſchief, Ergo not within the Equity, becauſe it is an ulur⸗ 
pation not in the time of the vacancy, but when the Tempozaltics 
were in the Biſhops hands. And fo2 vacancy there is a Pꝛobiſo. 

2. Pere is a time of Lacheſs,the Patron was a ſpiritual Perſon. 

3. The Succeſſo? in this Caſe can be in no better condition, than 
he in whole Right he clatmeth. 

The Caſe in Hob. 240. Low Stanhops Caſe was urged againſt 
me; This Cale is no binding opinion, and it was adjudged againſt 
my Loꝛd Hobarts opinion which he argued. Brook puts the Caſe 
what the Common Law was befoze the Stat. of Weltm. 6 Rep. 
Boſwells Caſe. Brooks Preſentment 46. 

This particular Caſe is not taken notice of in the pꝛeamble of the 
Statute, Its not within the wozds of the purview, oz the enaging 
part; it is not within the miſchief intended to be pꝛovided foz, There 
is expteſs pꝛoviſion in the body of the Act to relieve Biſhops, &c. 
then by the rule of Ley, where there is a particular Clauſe in an Ac 
of Parliament in a particular Caſe, J concefve he ſhall not inter⸗ 
pꝛet, oꝛ by a feigned Conſtruction add to the remedy the Statute gives. 
Ex preſſum facit ceſſare tacitum. "IS 

Coke Comment ſur Littleton, Set 443. Ik an uſurpation be had 
to a Church in time ok vacation, this ſhall not pꝛejudice the Suc- 
ceſſoꝛ, to put him out of poſſeſſion, but that at the next avoidance 
he ſhall P2eſent, and have Quare Impedit, Fitzh. N. B. 34. M. other⸗ 
wiſe if the ulurpation ſhall be made in the time of the Pꝛedeceſſoz, 


ſ\o2 this ſhall put-the Succeſſo? out of poſſeſſion if the ſix months are 


paſt, Coke M. Ch. p. 360. | 

And there is reaſon fo2 it, there is Lacheſs in rhe Bifhop in ſuffer- 
ing the uſurpation. The Statute gives remedy to thoſe that were 
under diſability. The Biſhop well might have pꝛevented this ulur⸗ 
pation, and have p2eſerved his own Right, and the grant of the 
next avoidance, becauſe of pꝛivity between them; if the Gzantee. of 
the next avoidance did not pzeſent, the Biſhop might, and he had 
good title againſt the Uſurper, and againſt all men but the Gzantee ; 
fo2 this reaſon he might have pꝛayed a Jure patronatus. Ik there be 
Leſſee fo2 years (and Gzantee of the next avoidance is to the ſame 
effect) and a Reverſioner, the Leſſee may make Claim, o2 the Re- 
verſioner map make Claim, and enter to avoid non-claim, one fo 
another, 9 Rep. 105, 106. Podgers Caſe. Leſſte fo2 life, Reverſion 
fo2 years, Remainder in fee, if Leſſee commit Maſt, he in remainder 
fo2 years, 02 the Reverſioner may puniſh him, 4 Edw. 3. fol. 19. 

Another reaſon, This Biſhop was a Spiritual Perſon that was 


Patron, and there is great difference —_— a Lay Patron, and a 
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15 the reaſbin er © es, Hobart fol, 240, 241. as Lord 
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y . rn nothing — ihe Sale. rte 
Ayoidguce of the Chureb; but it L unzuit koz t £veriioner 
£o hinder a nan · claim; bore he hath right to the Gftate 3 here the 
Biſhop hath mo Right to the next avoidance, but his fruit is fallen 
Aram the Tre TT. 

Ag to that of his being a Spiritual Patrou ; a Lay Patron may 
not change, but he may antiltiply his Pꝛeſentatian. It I preſent one 
man —.— _ — 7 — 1 — but J 
may: BE, and one, AND ONE, HC. Ul | may change 
bis Paeſenkatio 


N. f 

4s to the remedy by the Statute, chere is a particular remedy 

povivep in this Caſe fo2 the Biſhop. _ | 

J agree whey a Biſhoy grants che nert avoidance, and then the 
Ozante ſuffers ufurpation, the Bichop ſhall not be remedied by a 
Quare Impedit. | 

This is anſwered in reaſon 3 when the Biſhop granted the next 
avoidance himſelf, he is particeps criminis, becauſe he would grant 
it to ſuch a man. But Gail his Succeſſoꝛ be punifh't fo2 it? 

Js foꝛ the Caſe of 34 H.6. it is but a demurrer, and ns Judg- 
ment — the point. The Caſe of 7 Ed. 3. of the Puoꝛ comes not to 
our point. | 

There is no exception taken to the pleading, but there was er- 
ception taken to our Bejopnper 3 the Defendant hath not fopned 
Illue with him upon the Traverſe tendered by the Plaintiffs in their 
Benlicatian. | | 
Admit the Biſhap coutd not have preſented, ſo that his JIzeſenta- 
titan ot Hood mas an uſurpation, pet as this Caſe is the Archbiſhop 
had been remitted by bis Juffituriguy and Indeutſon. 

Anather reafon why the Oefendant was not foxced to joyn Iſſue 
unon the Traverſe 3 then he had waved all the ſpectal matter that we 
had alledged in pleaning. Fa; the Traverſe would dave loſt us all 
the ſpecial mattex of the Biſhops Remitter, &c. If the Bifhop had 
Right, to pzeſeut, 82 might have had a Quare Impedit, o2 a IAltit of 
Right of advomſon, in all theſe Cafes he is remitted, if the Right 
were not remedilefs. ; ET” 

As to matter in Law it is with mp Client. 

Abbot granted the next avoidance ta G. he affigns it to Epſom, 
after the Reverſion is granted to King Henry 8. Ed. 6. grants it to 
Cranmer and his Succefſors, then Poole was created, then there 
is an uſurpation upon Epſom Afliguee of the Gzxautex of the next 
avoidance, then Poole dies, and then many Archbiſhops and Uſurpa- 
tions, and Juxton in time of vacation pzefents this Fellow. The 
point is but this upon the whole Recow. 8 
The Plaintiffs themlelves acknomledge they have no Right but 
by uſurpation,and molt of their Pꝛeſentations alt but one are bꝛaugbt 
in under this Clauſe uſurpando Præſentavit; and they have no title, 
fo2 ulurpation is na title. 3 =. 

F092 aur Right,J have told you holu it ſtands confeſt. Hobart makes 
a good obſervation of a difference betwek a direc conteſſiom of the 
party, and au admittance by implication oz the finding of a. Uervic, 
p. 164. Colt and Glover. This 
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This Statute of got Welt was made fo? the avvanrement ok Right, 
and ſuppreſſion of Cong,” and all the Judges have- extended this 
Law to the uttermoſt; Succeſſoꝛs are relieved by this Statute as 
well as Þeirs, -Hobert p- 24. Lord Stanhops Caſe, Brooke: tit. Pre- 
ſentment 46. This cannot be underſtood of uſurpation in vacancy, 

Coke Comment ofi Stat. W. 2. | 

Obj. Pou have not taken this courſe to avoid by Quare Impedit. 

Reſp. Saith Coke, J hold clearly that gives liberty to pꝛelent⸗ 
upon avoſbance; and ſaith Hobart, it gives Pꝛeſentation in nature 
ok a reentry; and Coke Lit. 194. uſurpation ſhall wozk a Remitter 
to one that hach a foꝛmer Right. WBefoze this Statute ſaith Lord. 
Coke, ff Tenant in tail had ſuffered an uſurpation, it had bon 
remedileſs, but now the iſſue in tall is remedied by this Statute, and 
why not the Succeſſoꝛ: N. B. 35. 


Terwino ſequenti. 
Newdigate Serjeant. 
our Loꝛdſhip did direc one ſpectal Point tobe cpoken to, n 
| hether as the Caſe is, the Stat. W. 2. c. 5. doth help the SU 
ceſſoꝛ, and enable him to pꝛeſent Hood the Defendant. 
Thꝛie things J go upon. | 
1. Whether the Stat. W. 2. extend to Biſhops any further ow 
ihe Pacaney'? As to this vid. le Caſe argued devant & ſur meſme les 
TEALONS 
2, Admitting the Law were * me in that Cate, vet it is 
clear foꝛ me in this Cale; and this is the Caſe as to that. 
pere is an ulurpation befoze the Stat. x Eliz. upon one that was 
Grantee of the next avoidance, afterwards there is a plenarty, and 
the Clerk was in-by ſix months, then comes the Statute of Eliz. 
then comes the Gzant# of the next avoivance and peeſents. his 
Clerk, who was in by ſix months, and then comes the firſt 
and pzefents. The Archbiſhop: is not helped by this Statute. 
The reaſon is, Me cannot have moze now by Law, than he could 
have if there had been no uſurpation. Me could not at Common 
| 2 have had a TUrit of Bight, no? a Quare Impedit, 26 H. 8. 
OL. 3. 
Here is no »Preſentation under the title of the Abbot. befoze 
Queen Elizabeths time, oz after. It a Biſhop, Abbot, Pꝛioꝛ purchaſe 
 Advowſon, and ſuffer uſurpatton, ther, are barr d fo2 ever, unleſs 
they bung a Quare Impedit, p Stat. W. 2. Hill. 13 Jac. Rot. 1313. 
Auſtins:Caſe, 
Þe could not have a Quiare Impedit to Darcyes Pꝛeſentment, be⸗ 
cauſe he had no Pzeſentment 3 noꝛ a Writ of Right, 'becauſe he 
could not lap the Eſplixs, Brook tit. Preſentment 62. Quare Impedit 
Fitzh: 43. Nat. Br. 34- meſme caſe del Infant ou Feme Covert. 
Obj. ere was a Pꝛeſentment by the Aſſignie of the next avoid: 
ance granted by the Abbot under whom the Archbiſhop Claims. 
_ © Relp. But this Pꝛeſentatton was without title, and J conceive 
the Defendant hath no tifle at all. 
Obj. Here was a Remitter, Coke Litt. 194. a. an uſurpation ſhall... 


wozk a Remitter to him that hath a fozmer Right. 2 
0 | elp. 


% 
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| Reſp. The Rule is, No man ſhall be remftted, ik he hath a 


Right without action, 02 an action without a Right. 

By the Plaintiffs Declaration we do lay a ſeiſin in f&, and a 
Pꝛeſentation; and on the other ſide they have laid a ſeiſin, but no 
Pꝛeſentation. 5 | a | 

Obj. But ſay they, A pꝛoteſtation in that Cafe will ſave what they 
alledge. | 

Reſp. Though there be a pꝛoteſtation to that part of the Repli⸗ 
cation, which deſtroys the title of the Defendant, it cannot help, 
a pꝛoteſtation being but a ſaving; it muſt be ſaving of—that that 
is in iſſue. This being the main point in iſſue, his pꝛoteſtation 
cannot help him in that point, Plowd: Com. 124. The foꝛce of the 
uſurpation is ſo ſtrong, that it makes the Biſhops TUrit remedilels. 
J will put a Caſe oz two of the fozce of an uſurpation; Anderſons 
1 part, fol. 300. Matthew verſ#s Johnſon, and Hobart p. 140. The 
Caſe there, the King ſeiſed of a Wano2 to which an Advowſfon ts 
appendant, a ſtranger pzeſents, and his Clerk is in by ſix months, 
and after the King grants the Mano? to a ſtranger, if the Jncum- 
bent die the Gꝛantte may pꝛelent, Plowd. 529. Hobart p. 322. 
Sir William Elvis Caſe. An Advowſon is one of the things whereupon 
uſurpation wozks mo2e violent, and therefoze where upon diſſeiſin of 
Lands pou have pofſefſop actions fo2 remedy 3 in caſe of an Advow⸗ 
kon if an uſurpation be compleat, with a plenarty of fir months, 
you are duven ta pour TUrit of Right, Hutton fol. 66. Rudge 
zer/us Biſhop of Linc. Upon the laſt queſtion, whether the Stat. 
1 Eliz. doth. extend to help Hood in this Caſe. J think not, J 
agree if there be a Pꝛeſentation by the Biſhop, in that Caſe, no ac 
done by the Pꝛedeceſloꝛ ſhall pꝛejudice the Succeſſoz, Croke Jac. 
673. But here is uſurpation by Carey,  befoze the Stat. 1 Eliz. 
Carey uſurps upon the Gant of the next avoidance, then the 
Church fs void, then the Gzante doth ulurp, and it becomes void; 
then Carey pꝛeſents again, he is remitted, 

Obj. You make no title under Carey. 


Reſp. True, but under Darcy. Carey's uſurpation is of a double 


ue. (1.) It deſtroys the Biſhops title. ( 2.) Darcy's Preſentation 
doth give him a good title. And ſo J think the Gꝛante of the next 

avoidance well entitled, | | 

Earle Serjeant Contra. 4 K ö 

. Jagre'to all that hath been ſaid, unleſs to two things, In their 

Replication they have laid a Pzeſentation in Queen Maries days, 

before the Stat. 1 Eliz. Y | | 
e will examine whether the Advowſon was diſplaced, when the 


the Stat. 1 Eliz. was made, whether there were uſurpations made 


before the Stat. 1 Eliz. if not, then it is clear with us, if a Succel⸗ 
{oz be clear within that Law; then we will examine how the Stat. 
W. 2. wought upon ulurpations, which were fo at Common Law, 
The Caſe upon the Recoꝛd. 8 
The Defendants Plea, he ſets fo2th the Abbot. 1 e 
They reply, and ſet foꝛth an ulurpation had upon Poole befoze the 
Stat. 1 Elz. then they take a Traverſe abſqʒ hoc, that that was the firſt 
and next avoidance after the Gꝛant made by the Aabbot. Every — 
12 | ep 
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ſurper, and I ſap uſurpation is no title from Henry 8ch's time till 
this day. VBetoze the Statute of 1 Eliz. they lap an uſurpation on 
John Epſom, that had the next avoidance, Ile come and ſap that 
the uſurpation had upon Epſoms Preſentation was after the Statute 
of 1 Eliz. then we conceive this being lo in point of pleabing, it is 
as confeſſed that the uſurpation was had after primo of the Quan : 
If that be ſo, the Biſhop was ſeiſed of the Advowſon bene & vere, 
and they confeſs the Right in us, Croke Jac. 673. Biſhop of Elyes 
Caſe. Then there is this queſtion : Biſhop hath an Advowſon, and 
ſuffers 1ſurpation 3 whether this is ſaded ꝑ Stat. W. 2. But J think 


thep habe is by uſurpation, oz by the Preſentation of him that is 


this is no queſtion, all the other uſurpations wozk nothing. Jf we 


can anſwer the uſurpation befoze the Statute, there is no queſtion 

Hobart, Lord Stanhops Caſe, Brook Abridg. 4 46. A Succeſſoz 
is clear within that Law. And Lord Coke ſaith, It a Biſhop, Abbot, 
&e. 9 ſingle Coꝛpoꝛation purchaſe an Advowſon, and ſuffer uſur- 
pation befoze thep preſent, they and their Succeſſozs were barred, 
unleſs they were helpt by this Statute, Hob. fol. 240. The Þeir 


map have a Quare Impedit, though his Father never preſented, and 


may lay the Pꝛeſentation in his Fathers Gzantoz. Ile have an 
uſurpation which they have alledged to be befoze the Statute of 
primo Eliz. but that uſurpation was upon the Gzantee of the next 
avoidance ; but if the uſurpation be had upon the G2antee of the next 
avoidance, to this purpoſe it is to be holden and accounted as 
none, then we are without an uſurpation. 

To look upon this Caſe truly, there is one kind of operation of 
uſurpation betoze the Statute, and another kind of operation after 
the Statute, They da nat wozk lo much foz the prejudice of a Re- 


verſioner, as they did at Common Law. The right of Pzeſentment . 


remains, notwithEauving uſurpation had upon Leſlie o G2antee of 
the next avoidance. They have the Writ of Quare Impedit too, 
this is not denied, then this is not a Right remediteſs. J confeſs 


the Biſhops are not ſpoken of but is that Clauſe of the Statute. 


But examine the Cale with others, where wong is offered to the 
zedeceſſoz, it is in pari gradu with deſceuts, Lit. ult. Sect. cap. 
«ſcents 3 it was ſo nigh a deſcent, that he tetls you Ducceſſion ſhall 

not take away an Entry. Now the Makers of the Law would not 

ſpeak of Succeſſoꝛs, becauſe they took them to be within the equity, 
as Þeirs aud Duceeſlozs. Put there was reafon, fm nam no nrg- 


Tect could be put upon any body, when Pꝛeſentation was hay during 


the vacation 3 theretoge they make a ſpecial Jqoviſion, when tt is in 
the vacation the Suceeſſoz ail be hegt. Na in aur Caſe there was 
no neglea, noz could it be put upon any body. The Biſhop did 
not ſuſſer it, na the Biſhops Gantt, but the Gꝛantat of the Abbot, 
Sa we axe within the: Equity of that Clauſe. 

Obj. That we have no Pꝛeſentation; we have laid none. 

Reſp. There is a vifference betwiou a Declaration, when a man 
comes to mal aut his tit ie, and a pies when he comes to ſet down 
a title againſt bing that makes a titic to it. The regfon why the 
Plaintiſt in his Deciatetian muſt fet out his 2 

| | becauſe 


x 
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becauſe it may appear to the Court he bath a Right to pꝛeſent now: 
when they come in the Replication, and confeſs the Abbot granted 
the Advowſon, &c. this ſets down the right to the Advowſon, lo 
that J think there is no cauſe needful fo2 us to alledge a Pꝛeſenta⸗ 
tion. Right cannot die, but may be laid aſleep, o2 be barred by a 
Fine. 

. Now to ſhew it is not a Right remedileſs, A Succeſſoz we have 
ſhewed is within that Law, and there is remaining by the Stat. W. 2. 
Writs of Right of Advowſon, Quare Impedit, and Darrein Pꝛe⸗ 
ſentment 3 they go from Pꝛedeceſſoꝛs to Succeſſo2s, then if they 
were not barred upon the firſt uſurpation, nothing elſe can hurt 
them. That they were not barred upon that, J ſhew two Rea- 
ſons: 

1. That it was had upon the Gzante of the next avoidance, which 
muſt be accounted fo2 none, | 
2, The Opinion of the Judges in Stanhops Caſe, wherein the 
Judges pꝛeſerve the Right fo2 the Reverſioner , and not fo2 the 
Gzante of the next avoidance. Then if theſe ther Rights be p2e- 
ſerved, the queſtion is, how they come down to the pzeſent Biſhop ? 
Admit the uſurpations were befoze Stat. 1 Eliz. (ſtrongeſt againſt my 
ſelf) yet here are theſe Rights pzeferved, and this uſurpation upon 
the Gꝛantck of rhe next avoidance is to be accounted fo none, as my 
Lord Hobart laith: we muſt conſider whether they be ſaved p Star. 
.1 Eliz. The wozd Hereditament ſaves our Right. Hereditament 
is the largeſt wozd of all that can be uſed in that kind. He had 
right of Advowſon Pꝛelentment and Quore Impedit, His neglect ſhall 
not hinder his Succeſſoz, no2 his Succeſſoz till Archbiſhop Juxton 
preſents Mr, Hood, and then was the Biſhop remitted, If he might 
have preſented, 02 Had a Quare Impedit , he was clearly remit⸗- 
ted, Mr. Hood ſets on fogt again the Right ſo long flept bp 
the Biſhops P!eſentation, and his Inſtitution and Induction, ſo 
I think the poſſeſſion is now come to the Right, and we may not 
part them, eſpectally to one that in his Plea hath confeſſed all they 
have. is by ufurpation ; and uſurpation is no title, but is as a dil- 

ſeiſin. Mherekoze J pꝛay Judgment fo2 the Defendant. 


Bridgman Chief Juſtice. The uſurpation was in Quan Marics 
days. The Caſe upon the pleading is, The Plaintiff declares 
upon a title of Darcy, then a G2zant of the next avoidance, then a, 
Preſentation of the Gzantee, then a Pyeſentation again, then a 
Gant of the next avoidance to the Plaintiff, You come higher, 
and ſet fozth long befoze ſuch an Abbot was ſeiſed of his Advowſon, 
&c. and bꝛing it to Cranmer, and your Pꝛeſentation is after 1 Eliz. 
and they in the Replication lay, Bene & verum eſt, the Abbot was 
ſeiſed. You confeſs the Priors title, and then he granted it to H. 8. 
and ſo to Ed. 6. and from Ed: 6. to Cranmer, and Poole was 
elected; then they ſet fozth in the Replication particularly the uſur- 
pation upon Epſom Gzant of the next avoidance was in the time 
of Cardinal Poole, and they offer a Traverſe abſq; hoc, that that 
avoidance whereppon Darcy peſenten was the firſt after 15 Sant 
made 15. the Abbot. pe It 
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I this be a god Traverſe, the Caſe is clear as Bꝛother New- 
digate hath put it. They muſt demurr upon you of neceflity, if 
their Traverſe be good; they have offered you an iſſue, and you 

wade it: and the queſtion is, whether the Traverſe be good: It 
their Traverſe be good, that which they ſay is conkeſt, and that 
which you lap goes fo2 nothing. | 
Earle ſaid to Newdigate, It you had taken by poteſtation, and 
joyn d iſſue, then we had put our ſelves merly upon the iſſue. 


. 7 Chief Juſtice. The Cale upon the Replication is a very 
ne Cale | 
Archer Juſtice argued Term. Mich. 19 Car. 2. Jeo ne oye com- 
mencement del argument. | | "= 
The Reverſioner of full age as well as within age was aided pe 
Stat. W. 2. and was the Opinion of thy& Judges in Lord Stanhops 2 
Caſe 3 uſurpation of Lefſte fo2 years ſtands fo2 none, and he in re-' 
verſion may pꝛeſent. | - 
This Caſe is not to be determined by Authozity, but by and from 
the intent of the Statute. The Statute of Weſt. 2. was made by 
Learned Men, the Statute muſt not be taken ſtrialy, but accow- 
ing to the meaning; it muſt not be taken Litertate, becauſe the 
Peir ſhall have ſuch remedy as the Anceſtoꝛ had at the laſt Pꝛeſenta⸗ 
tion befoze ulurpation. J ſhall give ſome inſtances, that the Sta- 
tute ſhall not be taken literally. (1.) Jt recites, Cum de advoca- 
tionibus Ecclefiarum, &c. (2.) The preamble recites that upon 
uſurpation made by P2eſentation of the Clark, where the true Pa⸗ 
tron can by no ways recover, &c. Statutum eſt, that ſuch Pzeſenta- 
tions ſhould not be lo p2ejudictal , &c. that is, ſuch Pzelenta- 
tions that be in the ſame miſchief, the pꝛeamble only extending to 
Þcirs in ard. And if this Statute be taken literally, theſe woꝛds 
Illis ad quos hujuſmodi advocationes reverti debent ſhall be applied 
to Eſtates determinable by death, but reddendo ſingula ſingulis ft 
ſhall extend to Tenant fo2 years as well as to Tenant by the 
Curteſie, So Hobart agrees it, Lord Stanhops Caſe, p. 239. 
. (3.)) Statutum eſt quod hujuſmodi Præſentationes non fint, &c. ita 
præjudiciales, quin quotieſcunqz aliquis jus, habens, &c. in proxima 
vacatione poſtquam heres ad ætatem pervenerit, vel advocat᷑ poſt 
mortem tenentium in forma prædictà, habeat eandem actionem & 
recuperationem ꝓ breve de advocatione poſſeſſorium, qualem habe- 
ret ultimus anteceſſor, in ultima vacatione tempore ſuo accidente 
ante mortem ſuam, vel antequam dimiſſio ſacta fuerit ad terminum 
vel ad ſœdum talliatum, ut prædictum eſt. The letter onlp extends 
to Tenant foꝛ life oz tail, the woꝛds, Ut prædictum eſt, ſupply Tenant 
fo2 pears, by Curteſie, Dower, in conſtruction of Law. (4.) Viris 
etiam Religioſis, Epiſcopis, Archidiaconis, Rectoribus Eccletiarum, 
& alijs perſonis Eocleſiaſticis ꝓ iſtud idem ſtatutum ſubveniatur, fi 
aliquis jus præſentandi non habens, &c. TUhat is meant by idem 
ſtatutum, & ſubveniatur, but conſtruction of Law? (5. ) Arch- 
biſhops ſhall be included as well as Bichops, though. they are not 
named. In this Statute where it is ſubveniatur viris Religioſis, it 
takes in Archbiſhops,. : Saws 
No 


— — 
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Mop the Reaſons why they did p2ovide fo2 the Reverſioner in 
caſe of Lands, ſo too in caſe of Advowſons, are 1 

1. The Statute is made to do right, therefoze it ſhall extend by 
that reaſon to the King. It ſhall relieve Feme Coverts and Eccle⸗ 
ſiaſtical Perſons, and extends the Caſe of an Heir to the Caſe of a 
Reverſioner, | 

2, Other Acts made at this pꝛelent Parliament do pꝛovide fo2 
the Reverſioner; as the Stat. Welt. 2. cap. 1. and Cok. Comment. 
thereupon. So Welt. 2. cap. 3. as to reſceit of him in Reverſion. 
Cok. Magna Ch. 346. Raſt. Ent. tit, Quare Impedit. And ſo in many 
Caſes fo2 wꝛong done during the particular Eſtates. 

3. If the Reverſioner be not relieved by Stat. W. 2. how comes 
it that this-Caſe ſo frequent upon the Reverſioner, comes. not to be 
relieved by any other Statute ? | 

Obj. The Stat. Weſt. 2. extends only to Heirs in the purview ; 
in the pꝛeamble it is, Hefr within age oz full age, but the Rever- 
ſioner is not within either of theſe. This argument is inſiſfed on by 
my Lord Hobart and Lord Coke. | 

Reſp. J agrie the Letter extends ſtrongly to the Heir, but the 
Conſtruction of Law goes further. The pꝛeamble extends to both, 
Ita quod hujuſmodi Præſentationes non ſint ita prajudiciales, &c. 
Thele particular Eſtates may be of long continuance, fo2 one 
hundꝛed years, and the Makers of the Law took it into conſideration 
how theſe Reverſioners were defrauded by particular Tenants; then 
it enacts, they ſhall not be ita præjudiciales, as to put the Heirs live 
majores five minores, 02 thoſe ta whom the reverſion ſhould come 
after the particular Eſtate ended, to a TUrit of Right; ſuppoſe the 
wozds had ben, ſuch Pzeſentations ſhall be void, as ik they had not 
been made; there reſts the purview, the other is but diſcourſe, and 
ſo the ſentence may end well at non fint ita præjudiciales. The 
Noviſo in the Statute de donis is ſhot, quod voluntas donatoris, 
ſecundum formam in Charta doni ſui maniteſte expreſſam de cætero 
obſervetur; ita quod non habeant illi, &c. the reſt is but putting of 
Caſes. 8 | 

J find ſeveral Boks make a nullity of Pꝛeſentations upon par- 
ticular Eſtates. Uſurpation upon Leſlix fo2 years, Hobart p. 240. 
in Lord Stanhop Caſe. Let us examine the ſpecial remedy. Statutum 
eſt, quod hujuſmodi Præſentationes, &c. Every Heir in this Caſe 

hall not have an Action poſſeſſozy of the next avoidance, until ſuch 

"Wir- attain to his full age ot one and twenty years, and J ſo look 
upon the Reverfioner, be he Petr oz not Heir. In the Caſe of the 

ſecond clauſe, theſe words Heir and Anteceſſor ſhall be taken impꝛo- 
periy (that is) foz the Reverſioner; and Purchaſers may be within 
this Law, and one that is loco hæredis: Hzres is not always taken 
pꝛoperly. Anteceſſo2 ſhall be taken foꝛ him under whom you Claim, 
and oho ſate in the Seat befoze. And thus all parts may ſtand 
well, and J think Conſtruction of Law ſhall give Reverſioners the 
ſame-remedy as Yeirs. 
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but by Entry. Che Archbichop indted had a double remedy; by 
Action, o2 by Entry, It was his wiſdom to detline an Acton, fox 
Writ of Right he could not have, and Datrein Pꝛelentment he 
could not have, fo2 want of Preſentation by himſelf, o2 another. And 
now as fo2 a Quare Impedit, in whom ſhould he have laid his foꝛmer 
title? Pet he might bzing a Quare Impedit. Authozities, The true 
Patron outed by uſurpation, may in time of vacancy preſent to the 
Church. Gſurpation ſhall wozk a Remitter to him that hath a foz⸗ 
mer Right, Coke Lit. 194. 276. It a Biſhop ſuffers an uſurpation, 
it ſhall not bind his Succeſſo2, Crok. Jac. 67 3. Dalton ver ſas Biſhop e 
of Ely. Tenant in tail of a Banoz, to which an Advowlon was 
appendant ; the Advowlon was made in groſs, the Jſſue did p2eſent 
to this Church without recontinuance 3 the Judges were of Opt- . 
nion he na ded not to have bꝛought his acion,but have entred, Hutton 
66. Trin. 4 Car. Venables Caſe, Rot. 240 f. 

Obj. It was a Toꝛtious Entry, and ſo wozks no Remitter. 

Reſp. J deny it. The Law delights in the conſolidation of ſeveral- 
Rights into one, and prefers the beff, Coke on Litt. Ja b. Hobart 
p. 323. One is diſſeiſed of a Manoꝛ whereunto an Advowſon'is ap- 
pendant, an eſtranger uſurps, if the Diſſeiſ& enter into the Wanoz, 
the Advowſon is recontinued. So indeed there is a difference be- , 
tween a Remitter, which is where there are two titles, and a recon- 
tinuance, where there is but one, Cok. Lit. 363: b. Let it be a re⸗ 
continuance then, J care not fo2 the wozd Remitter. And there is 
difference between an Advowſon appendant, and an Advowſon in 
groſs, as'to recontinuance, Cok. Lit. 307. 333. 

Obj. The ulurpation was in Quetn Maries time, out of the time 
of a Trtt of Right, 32 H. 8. c. 2. 

Reſp. By the Stat. 1 Mariz cap. 5. ft Enacs,That the Scat. 32 H.8. 
ſhall not extend to TUrits of Right of Avvowſon. And (o J take it 
at this day. The' Statute of 21 Jac. extends not to TUrit of Right, 

'02 Darrein Pzeſentment, 02 Quare Impedit. Jt muſt be within 20 , 
years after title accrewed, but Juxton had but a late title, and ſo 
that is anſwered. . 

As fo2 the uſurpation. which was upon Poole, upon that I conceive- 
here is not a good plenarty, and being no good plenartp, there is 
no good uſurpation, becauſe he comes befozs his time. The Plain. 
tiff replies, the Church of C. December 1557. vacated by the 
death of Nichols, und that — the ſame day in 1557. Carey 
uſurpt upon Epſom by nting Deane, who was inſtituten and in⸗ 
duced; here J lay, this Pꝛele ton, Inſtitution, and Induttion is 
void. No vacancy, no uſurpation. Deane ts-preſented the ſame bay. 
The dap of the death is taken excluſivè upon the Stat. 18 H. 8. cap. 1 1, 
to fill the Church the lame dap he dies the avoidance is not com. 
pleated, 6 Rep. Catesby Ca. Dix months were accounted: die 
SS, and if a die, then it '@ excluſivè. So 3 give . pro 
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Tinker verſus Lidcot. 


Teatment. Francis Lidcot 20 July 15 Car. 2. demiſed to the 

Plaintiff the Rectozp of E. habend. from the Feaſt of Saint John 

Baptiſt laſt paſt fo2 the term of thi? years, who held till he was 
Ljected. , 

The Jury find a ſpecial Uerdic. 

Dr. S. Pꝛebendary of Pauls was ſeiſed in Fe of theſe Lands and 
Reco in queſtion in the right of his Pꝛebend, and he by Jnden- 
ture of Leaſe did demiſe to Thomas Lidcot the ſaid Reao2y, habend 
to him and his Aſſigns fo2 thife lives, Thomas the Fathers life and his 
two Sons lives Thomas and Francis, which Francis fs the Lefſo2 of 
the Plaintiff; rhis was executed by Livery and ſeiſin to Thomas, and 
he entred accowingly: he being ſo ſeiſed 15 Sept. 18 Car. 1. by In- 
denture of the ſame date conveys the pꝛemiſſes to Flexmore, Greavs 
and Alleſtre, to have and to hold to theſe uſes. To the uſe of Tho- 
mas Lidcot the Fathet fo2 his natural life, after his deceaſe to the 
uſe of his Wife Rebeccah and her Aſſigns fo2 her life, if the Sons 
, ſo long lived (on condition that Rebeccah out of the p2ofits of the 
Tenements ſhould bxxd and maintain younger Childzen, and that 
ſhe ſhould pay out of the ſatne an Annuity of 501. per annum to Tho- 
mas Lidcot the Son till he came to the age ok 21 years, and 40 l. 
per annum to Francis till he came to his age of 21.) and that after 
the deceaſe.of Rebeccah, they ſhould ſtand ſeiſed to the uſe of Tho- 
mas and Francis and the Heirs of Thomas; thus the Heir comes in; 
they find poſſeſſion was delivered upon this Died. They turther 
find, That Thomas the Father died ſetſed 1643. that Rebeccah entted, 
and dhe dien 1 March 1649. after her deteale the rin Allignees enter 
into the ſaſd Tenements, five years after Greavs and Alleſtry die, 
and Flexmore ſurvived 3 after Thomas the Son died 20 May 1659, 
Flexmore demiſeth the pꝛemiſſes to Francis the Son and Peter the 
Bother of old Thomas habend* the one moiety to Francis, the 
other moiety to Peter fo2 40 years if Francis fo long tive; by vettue 
9f-which-vemile Francis entred and made a Leaſe to the Plaintiff, 

"he was ejected by John Lideot Son of Thomas the Peit of old 


2 rl Serjeane pro Queretite: 


3 — "ben. Duties, Lidcot the Father, who had an Eſtate fox his 
*9wn life, and his Sons two lives, makes an Ettate to the uſe of 
himſelf fo2 his like, and after to the tife.of his Nike fo2 her like, ik 
his two Sons liv 32 12 Nr he hath lett powet in himtelt to 
limit an e ta the uke of his Sons Thomas and Francis, and 
f Thoms? Thomas hath an fate fox thite lives. he 
"EM * 43 * th 
t 
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2. Admitting this limitation to the uſe of Thomas the Son and 
his Hefrs be void, then who ſhall have the remainder of the Eſtate 
to ſupply the uſe limited out of it? pere comes a Contingent 
after this Conveyance made, after the death of Rebeccah there is 
a large part of the Eſtate, then what will ſupply the uſe-? what 
ſhall become of that? whether it ſhall reſult to Thomas the firſt Lel⸗ 
ſ#, 02 the ſurviving Gzantee ſhall have it, oz John the Son that 
made the Ejectment the ſpectal Occupant ſhall have it. J conceive 

* Flexmore ſhall have it, the Remainder of the Eſtate hapning in future 
Contingency. 

My reaſon is, becauſe he could not limit an uſe out of a poſſibt- 
lity. Uſes muſt be raiſed out of ſomething in Eſſe, and nothing wus 
left to limit any uſe fo2 Thomas his Son and Heir, his Mike being 
a ſtranger, and he limited an Eſtate to his Tlife, if the Son ſhould 
ſo long live, and it was a Contingency; if the Son died befoze the 
Mike, the Eſtate of the Mile would be determined; but if the Mike 
died befoze the Son, then a Remainder muſt be. To the uſe of his 
Wife ſo2 like, if he had laid no further, this had bien a Fozfeiture, 
but ſaying if my Sons ſhould ſo long live, there was a poſſibility ; 
1. is gone out of him to a poſſibility, ſo that a Fine could not make 

t good. 

"The Queſtion is, CUhether a poſſibility is enough to raiſe an 
Ale? J ſay no; an Uſe muſt riſe out of Land o2 ſome other thing 
in Eſſe, an Uſe riſeth not out of an Ale, 02 out of a way, oz com- 
mon, which are newly created. Cro. Jac. 189. Beaudly and Brook, a 
Poſſibility is not a thing in Eſſe, an Uſe cannot be larger than My. 

' Eftate-out of which it ts limited, Cro. Eliz. 895. Bedinfields Caſes; 
be oy ja tail covenants to gone ſeiſed to the ule of him(elf- koꝛ lie, 
the uſe of his eldeſt Son and bis Peirs. Reſolved th Son 
oo not have LL, fo2 when Tenant in tail covenanted to ſeiled 
to the uſe of himſelf km Uke, this is as much as he could lawfully 
do, and the lituſtattorboverts void. Clhete an Eſtate is given to. 
one man, the Ule to another, the Ale cannot be larger than the 
Eſtate out ol which it is. limited; Cro. Car, fo. 245. Meredith and 
Jones; when the Eſtate is limited to one oz two, to the wſe of. 9 — 
and their Peirs, the firſt Eſtate is not enlarged by this _ £3, 
and the Uſe cannot; paſs a greater Eſtate, Al the Eſtate, was iſpoſey - 
of befo2e there was any limitation of Mie to Thomas and his Peirs, /- 
and therefoze as to him was a void limitation. 4 
| The ſecond Point. How ſhall the Plaintiffs Leſſoz take advan- 
tage? how comes'Flexmore tg it? J muff pzove elle the Law 
will be againſt us; who then ſpail habe ber Thomas, d { Remainder 
Jas 5 limited” bd: ot . ere homas, 02 
ohn 4 be 


bis Executozs and Ad 
dean befoze Nee 1 
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hapned not till after his death; as fo2 his Executoꝛs and Admi⸗ 
niſtratoꝛs they could not claim it, fo2 it is a Frichold. 

Object. Thomas his Heir ſhall have it. 

Reſp. No, he cannot claim it as Heir to Thomas not as a ſpecial 
Occupant; fo2 the thing of its own nature is not deſcendible, its 
too great to go to his Erecutors, and too little to go to his Heir. 
Therefore neither old Thomas, noz Thomas, noꝛ John cannot have it as 
a ſpecial Occupant to his Father Thomas, fo2 ifhe claim it any way, 
ft muft be that way. True, the Limitation was to the Father and 
his peirs, but that being void, this John cannot claim as Occu⸗ 
pant; now it muſt fall upon Flexmore the ſurviving G2zantee, | 

This Caſe is not like the Caſe in Co. Lit. fo. 23. a man ſeiſed 
of Lands in Fir, makes a Feoffment in F& without valuable con⸗ 
ſideration to divers Uſes; (o much uſe, as he diſpoſeth not, is in him 
as his ancient uſe; fo2 

1. There was a Remainder of an Eſtate in the Feoffo2 left to 
ſupply 3 but here is nothing left of an Eſtate whereby a reſult may 
be to Feoffo2 o2 Donoz. | | | 

2. Becauſe the Eſtate here granted is to make up an implyed Uſe. 
A man ſeiled in Fee makes a Gift in tail 02 Leaſe fo? life, without 
conſideration 02 expreſſing the uſes, yet there is an implied conſi- 
deration, and he ſhall have only a Reverſion, If J deviſe Lands 
to one in Fee oz fo2 Lie; there is an implied conſideration in the 
Device, Je J make a Leaſe fo2 Life to another man upon an 
expreſs uſe, this is good enough, vet J think in ſome caſe a man 
ſhall not limit an Eſfate fo2 Life to an Uſe, There is an implied 
Uſe always to the Lefſo2 fo2 Life, ſo it is in granting over a Leaſe 
fo2 life, as in our Cale, the Gzante& is ſubjea to Fealty and Action 
fo: (aſt, ac. 5 | | | 

But J ſhall conclude upon this Point, that here is a good Eſtate 
raiſed to Flexmore, and Flexmore ſhall have the Remainder of the 
Eſtate 3 and ſa Flex more hath made a good Leaſe to Francis, who en- 
tred, and John Son to Thomas, puts him out,without any right at all. 

J pzay Judgment fo2 the Plaintiff, 


Brome Serjeant pro Defendente. LE 
To the firſt Queſtion. It ts clear, when the Leaſe was made to | 
Thomas fo? theſe 3 lives,that he hath an Eſtate in him to enjoy,aſſign e 5 4 
N grant; Co. Lit. fo. 41. b. Cro. Eliz. fo. 182. Uttydales Caſe, 3 * 

hath an Eſtate to grant over to another, though he himſelf cannaeo t 
have a greater Eſtate of Freehold than his own Life, and he may 

grant it to a ſpecial Dccupant to pꝛevent a general occupaney, Je 

there be a good Eſtate fo2 thre lives executed by the Pꝛebends Leaſe, 

then againſt the riſing of theſe Uſes to the Son this Dbſecion ts 

made. 

Object. Me faith an Uſe cannot be raiſed out of a poſſibility, 

_ Reſp. This is not altogether a poſſibility, but a contingent Tile, 

Cro. Jac. 201. Caſtle and Dodds Caſe Now when he granted it, 

all is out of the G2antoz3 nothing is left in him, but all is trans- 

ferred to the uſe of Thomas and his Þeirs, and Thomas comes in as 

a ſpecial Occupant. _— 

ject, 


limit the wow Peirs to the Gzantee to pꝛevent the danger of Occu⸗ 
pancy, So Co. Lit. 239. Difleiſoz makes a Leaſe to a man and, 
his Defcs during the life of J. S. Leſſee dieth living J. S. this ſhall 
not take away the Entry of the Diſſeiſee 3 becauſe he that died ſeiſed 
had but a Frixhold only, and Heirs in that caſe. were added to pꝛe⸗ 
vent the Dccupant. Plowd. Com. 55 1. Walſingham's Caſe. 

To the ſecond Point. Flaxmore is a general Occupant, and 
though he ddth enter, pet he is pzevented by the Entry of a ſpecial 
Occupant before. ; 

So he pꝛayed Judgment fo2 the Defendant. 


Bridgman Chief Juſtice put this Caſe. | 
Tenant pur auter vie ofa Rent, Remainder over to J. S. and 
his Heirs, Tenant dies living ceſty que vie, what is become of the 
Rent? there is no Dccupancy of a Rent. > 
Earl. Popham thinks he in Remainder ſhall have it pꝛeſenty. 0 
Bridgman. In Chudlies Caſe, we know all the Eſtate was out 
of the Feoffees, and there is Scintilla juris; when an ce ariſeth 
ſomething muſt be to feed it. Now in our Caſe, when Thomas had 
an Eſtate fo2 thꝛee Lives, and he conveys the Land after to the uſe 
of bimſelf fo2 like, and to his Mike fo2 like during the lives of his 
Sons, then to Thomas and his Heirs 3 why ſhould not all go out 
of him as in Chudlies Caſe ? 1 | | 
Earl. A Poſſibility is not a thing in Eſſe, and an Uſe cannot 
atiſe out of it: That is the pinch of the Cale. Adjournatur. 


mts — 
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Nichfeile and his Wife verſus Udal. 


| SSiſe Serjeant pro Defendente. 
| Argucd p Brome Serjeant pro Querente. 


Ichfeild and his TUife bꝛing an Action of Debt as Executoꝛs to 
one Alane Cooper, and they pzoduce the Letters Teſtamentary 
in Court, by which it appears they are Erecutozs 3 the Defendant 
tinparles, and comes and pleads, That they are Alien nees and of the 
United — in enmity againſt the King, and demands Judg⸗ 

E 


ment ſi ſerront reſpondu, The next Term, the Þusband appears and 

not the Mike, and by the conſideration of the Court ſhe is ſeparated; 
the Þusband pleads by himſelf, That he ought not to be barred of 

having an anſwer, fo? that befoze the day of the purchaſe of the TUrit, 

he was: made Denizen by Letters Patents, and concludes Et hoc 
paratus eſt verificare, unde. petit Judicium & debitum fuum, To thts 

Replication the Defenvant demurs. | _ 

. Siſe 
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Siſe pro Defendente. 

The cauſes of the Demurrer are: en 

I, Pere is no good concluſion of his Replication. Me demand 

fi ſerra reipondu 3 he pleads, he is not to be barred, and 
concludes his Plea Et petit judicium, whereas he ſhould have pleaded 
fil defendens ſerra reſpond. | 

2. Pe ought not to be received to plead ſole without his Mike. 

Now the Queſtion is, where Baron and Feme are Executoꝛs, 
and ſeverance awarded, yet whether the Hus band may plead without 
his Taaife ? Fo2 . Summons and Severance, the general rule is, 
in perſonal Actions 20ught by Executozs there ſhall be Summons 
and Severance, 18 Ed. 3. pl. 3. 43 Ed. 3. 14. The Books which are 
cited, are of Executoꝛs, where they are ſeveral diſting perſons in 
Law, and ſuch perſons which by the Law, may iſſue Pꝛoceſs one 
againſt the other; but as to Baron and Feme they are one perſon 
in Law: 38 Ed. 3.9. Jn this Caſe. Baron may not have Sum⸗ 
mons againf his Mike, and koz this cauſe Severance is not well 
awarded, and there may not be Summons ad ſequendum ſimul by 
oꝛiginal P2oceſs. 4 H. 6. 29. Brook Baron & Feme 8@ | 

Object. Jn our Caſe what ought to be done, ſuppoſe that he is 

Dentzen, and another be Joint-Erecuto2 with him? 

_  Refp. J conceive in this Caſe, if he be an Alien, the party dies in⸗ 
teſtate quoad noſtram legem; yet Letters of Adminiſtration ſhall 
be granted in this Caſe cum Teſtamento annexo; there ought not 
to be Summons and Severance between the Baron and Feme. 

Now the next Queſtion is, TUhether an Alien Enemy may be 
made Executoꝛ? and J hold he may not, Cro. Eliz. 683. Brock & 
Phillips 3 the rule in that Book is, reſpondeas ouſter 1 Anderſon 25. 
Owen Rep. 4 | 

Jf he had bzought his Action ſole, and we had pleaded his Mike 
was made Executoꝛ with him, he might have pleaded his Tife was 
Alien nee; but now he had joyned her with himſelf, and by pleading 
alone he allows, and its a god Jdlea, that we plead to the perſon, 
and J conceive the Demurrer is god, 

Brome pro Querente. 

The Cauſes of the Demurrer are. 

1. The Plaintiff in his Replication had not made an apt Con- 
cluſion, fo2 that he had demanded Judgment of the Debt and 
Damages. 

2. Pe replies ſole without his Mike. 

To the ſirſt. Though the Conclusion is not ſo fully apt as it 
might have bien, pet its ſufficient; this Plea of diſability to the 
perſon as Alien is a mixt Plea, and as this Caſe is, it goes not ta 
the perſon only but to the Acton 3 and the reaſon is: fo2 if the Plea 
be true, what is ſued fo2 may not be recovered, becauſe it belongs 
to the King: Jf the Defendant pleads Alien Enemp he may con⸗ 
clude to the Action, Co. 1 Iſt. toa29. 3 Hl. 6. fo. 55. 

To the ſecond. Te cannot plead otherwiſe, there was an im- 
parlance, and upon this an appearance and then a (everance z whe: 
ther Severance may be in this Caſe is not material; the Plaintiff 
being a Denizen may conceive it to - inconvenient to have — 

| | joyne 


Tin 17 8 2. iT B. 


jopned, and they being viſtinct in their Pleas, and the ha having ben 
ſevered de facto, may not come in again. 

Admit that our Replication be not good, yet if their Plea is not 
good, and our Declaration be well, we ougbe to bave Judgment 
upon our Declaration. | 

Their Plea is not good. 

1. There is no particular place alledged, where the Plaintiff was * 
bom, en Belgium oꝛ the United Provinces: There ought to be ſome 
place alleged, becauſe it is poſſible there may be ſome place in 
_ — which is not under the jurisdiction of the Kings 

F nemies. 

2. They do not ſay they are boꝛn under the obedience of the Kings 
Enemies, they ought to plead this. 

3. In ſtatu confederator* Belg', its uncertain whether ſtatus be 
referred to Sovernoꝛs 02 Government. 

Admit their Plea good and our Replication ill. 

Now the Queſtion is; whether Alien Enemp may be Executo? ; 
and if ſo, then we ought to have Judgment upon our Decla- 

kation. * 

Alien Friend may be Executoz; ſo a Uillain, Monk, and Out: , 
lawed perſon, the reaſon is becauſe they have nothing in their own © 
right; the ſame reaſon fs of Alien Enemy, the reaſon of the Boks 
is becauſe an Alien ſhall not enrich himſelf 3 now here he may not 
entich himſelf, becauſe he ſhall Recover nothing fo2 himſelf; Jt is 
admitted in Docto2 Julio's Caſe, Cro.Eliz.p.275. & 683. Brocks Caſe. | 

The Law diſtinguiſheth an Executo2 from himſelf; and ſo from 
his own Gods. Executoꝛ grants omnia bona & catalla ſua, a Leaſe 
fo2 years as Executo2 ſhall not paſs, quia ſua, and in an Artion 
againſt him the Judgment ſhall be de bonis & catallis Teſtatoris. 


« Bridgman Chief Juſtice. 
| J do not doubt lo much whether Alien Enemy may be Erecutoz, 
but if it be admitted he may be Executoz, whether if he concludes 
to the TUrit, it be peremptoꝛp. 
The Points in the Cale. . 
1. Whether Alien Enemy may be Executo? ? 
2. Whether Baron and Feme Alien o2 not Alien may be ſevered? 
3. Whether this be peremptozy, oꝛ he may have a _—y 
ouſter. Adjornatur. ; 


Termino 


Termino Hillarij, 


17 & 18 Car, 2. in Com. Ban, 


1 


Ayre verſus Gloſſam. 


Reſpaſs. Quare clauſum fregit pedibus ambulando, &c. & 
cum averijs depaſturat, conculcat' with Oren, Doſes; 
Cows, Shfep and Hogs. The Defendant pleads quoad 


venire vi & armis, nec non totam tranſgreſſionem præd 


præter pedibus ambulando & præter the Hozſes, Dren, Sheep and 
Cows, not guilty, and ſaith nothing as to the Hogs, but leaves 


the Gags out; and Aerdice pro querente. 


Earl. Here was the Treſpaſs with the Hogs to be tried. The 
Jury having given no Uerdict upon this iſſue, there muſt be a Venice 
facias de novo; and the Jury have given damages fo2 the whole 


Treſpaſs, intire damages, and not tryed the whole. 


x Windham Serjeant. hen damages are given intire, where it 
ought to be ſeveral,we can releaſe the damages and take Judgment. 
Bridgman Chief Juſtice, Its à Trelpas only, not an Ejectione 

firmæ; in Ejectione firmæ we may releaſe the damages, and have 

the Land; in Treſpaſs we can have nothing but damages. 


Windham. 
by a Aerdic. 
Bridgman Chief Juſtice. 

J was never ſatisfied in ft. 
not aidable, Diſcontinuance in Pzoceſs is aidable. 


Its a Diſcontinuance in pleading, and that is helpt 


As to the Queſtion of Diſcontinuance, 
Dilconttnuance in pleading IJ thtnk is 


It is doubtfutf 


to me whether it was the intent of the Statute; in Sir John Barring- 


tons Caſe, a Diſcontinuance in pleading was not helpt. 


J put this 


Caſe. Action of Treſpas and Ejecment is bꝛought fo2 entring into 
that Acres, the Defendant pleads one Plea as to one, another as 
to another, and nothing to the third Acre, Jfſue is jopned, and 
Qerdic fo2 the Plaintiff; what will you have become of the third 
Acre? will you have it a Diſcontinuance fo2 the third Acre, oz a 
Bar, 02 a new Acton? J have ben always of the opinton, and 
ſome of the Judges ſeem to be of that opinion, That a Dilconti⸗ 
nuance in pleading ſhall not be helpt by the Statute of Jeofattes. 


A Venire facias de novo was awarded, 


[4 


H 2 


Termino 


Termino Trinitatis, 


18 Car. 2. in Communi Banno. 


Smith ver ſus Farnaby. 4,2 285 L 144 


the Diſtreſs was taken, deviſed ft to his Son Thomas 


' Replevin. uz Tompſon being ſeifed of the Lands in fee whereor 


and his Heirs, and deviſed a Rent of 50 1. per annum 

going out of it to his Son John Tompſon, payable at 
Lady-day and Michaelmas, with clauſe of Diſtreſs ; and that if 
the (aid John ſhall die without Hefrs-males of his body, that then 
that Rent ſhall remain to Henry Tompſon and his Heirs males, 
with power of Diſtreſs. Old Thomas the Deviſo2 dies, and John 
had this Rent, and he having five Daughters ſuffers a Common 
Recovery, and dies without Jſſue-male, Farnaby who had married 
a Daughter of John WE, and. in Replevin avows in the right 
of his Mike. 


Reſol. Curiz p Bridgman Chief Juſtice. 

The Cale is this. 

A Bent is deviſed to one (de novo) and to the Heirs-males of 
his body, and fo2 default of ſuch Jſſue to another and the Peirs⸗ 
males of his body; the firſt Deviſee having no Peirs⸗males, ſuffers 
a Common Recovery. 

We are alt of Opinion that this Recovery is good, and ſo the 
Avowpy is good. 

Firſt queſtion is, Whether a Rent de novo by grant 02 deviſe 
map be by way of Rematnder ? 

think a Rent may be granted to one i fo2 "me the remainder in 
tatl, the rematnder over. | 


The Opinion of Mountague Chief Juſtice in the Commentaries, and 
of Brian 15 Ed. 4. 9. have been' objened. 

But look into duthoutties;Hill 7 H.4. 6. b. Broke done 8. A mart 
grants a Rent to John a Stiles fo2 the like of A. remainder to the 
right Heirs of the body of A. adjudged a good Rematfnder : which 
was ſomething moze upon the Point of contingency, 8 H. 4. 19. b. 
Collingbrooks Caſe. A Rent granted to A. fo2 life, remainder to B. 


The queſtion was, whether this was a good Rent in * 2 
nd 
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And it was, and a releaſe from the Gzantoz was good to him in re⸗ 
mainder, Coke 2. Lord Cromwels Cafe, Such a Remainder by 
grant and render on a Fine, was yielded good. Authoztties are 
clear in this. | 

Second queſtion is, Whether it ſhall be taken fo2 an erecutozp 
de vile ? as il J. S. die without iſſue, I deviſe J. D. ſhall have a rent 
to him and the Þeirs of his body. 

It hath bern ſaid, Jf J deviſe a Kent to a man and the Heirs 
of his body, and then deviſe it to another to begin after that, that 
this is an executoꝛy deviſe, and not a remainder, and cannot be 
cut off by a Common Recovery, and ſo not this, if it be an execu⸗ 
toꝛy deviſe. 

Reſp. r. Jt is true, J may make a Rent erecuto2y, but then the 
intent ought to be apparent. 

2, Shall we conceive that a man that fs ſuppoſed to be inops 
concilij, to be (o well acquainted what an Executoꝛp deviſe is, as to 
ſay, J do intend it an Executozy deviſe, and ſo the Remainder ſhall 
not be cut off? If he had thought of that, he would have had other 
wo2ds, "I 

J muff agree, if it were an Executozy deviſe, it could not be bar⸗ 
red by a Recovery. It is clear, we cannot have a Recovery, when 
there is not a pzivity in Law, Therefoze it was a great queſtion in 
Pell and Browns Caſe, whether a Common Recovery would bind 
any except in Remainder oz a Reverſioner ? But all but Dod- 
deridge did reſolve it; Admitting this were an Executozy Eſtate, 
then no Common Recovery could barr it. But we all agre this 
to be but a Remainder, and give Judgment fo2 the Avowant. 


Martha Elyots Caſe. 


| Bridgman Chief Juſtice. 


Noman bon deaf and dumb comes befoze me to levy a Fine. 

She and her the Siſters have an Houſe and Land. An 
Uncle hath maintained her, and taken great care of her, and he is 
to buy the Houſe and Land of them, and he agrees to maintain her, 
ff ſhe will paſs her Land fo2 ſecurity. As of her intelligence, 
the Siſters ſay , ſhe knows and underſtands the meaning of all 
this. J demanded what ſign ſhe would make fo2 paſſing away her 
Lands, and as it was interpꝛeted to me, ſhe put her hands that way 
where the Lands lay, and ſpꝛeads out her hands. It being a buſi⸗ 
neſs of this nature, and fo2 her own good, J thought fit to Com: 
municate ft to vou. It was one Hills Caſe. Hill was bom deaf and 
dumb, and he was bought befoze Judge Warburton to levp a Fine. 
Judge Warburton' would do nothing till he had acquainted his B2o- 
ens he examined him, and found him intelligent, and ſo he took 

e Fine. 
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Archer. The Rule in Lam is, That in Fines and Feaol⸗ 
ments, Scc. if there is a gaod Intelligence, they map da ſuch 
acts, they map be admitted to make Contracts fo2 their good : 
They are admitted upon Examination ta marry, ann upon Exa- 
mination to receibe the Sacrament. They may make Contracts 
fo2 their Perſons, why not fo2 their Lands ? J conceive it may be 
done, and your Lozdſhip may take the Fine. Firrell and Brown 
agreed, and the Fine was taken. 


Termino Hillarij, 


17 & 18 Car. 2. Com. Banc. 


Falkner verſus Cooper. 


Ction upon the Caſe fo2 ſcandalous wozds. The Plaintiff 
declares ſhe is a pure Uirgin and a Loyal Subject, and 
of good fame and behaviour, cc. and that the Defendant 
20 June 15 Car. 2. ſpake theſe ſcandalous woꝛds of her: 

She (meaning the Plaintiff ) had a Child, and either ſhe ( innuendo 
the Plaintiff ) or ſome body elſe made it away. Uerdict fo2 the 
Plaintiff and 5 l. Damages. 

Newdigate. J conceive the wozds are too general, and that it is 
only a charge that ſhe was incontinent, and ſhe is puniſhable in the 
Spiritual Court, and the laſt woꝛds ( ſhe or ſome body elſe made it 
away) are too uncertain, and no ſpecial damage is laid. 

Earl, contra. J conceive the Action will lie: fo2 if a Nloman 

hath a Baſtard, ſhe is puniſhable by the Statute 18 Eliz. cap. 3. 
4 Co. f. 17. Ann Davies Caſe, and in Dracot and Siblies Caſe, The 
wo2ds were, She play'd the Whore for a white Smock, and ruled that 
they would not bear an Action, fo2 nothing is charged but Inconti⸗ 
nency; but in our Caſe it is, ſhe had a Child i. e. a Baſtard (fo2 ſhe 
lays the is a Uirgin) which is puniſhable in our Law: Latch f. 159. 
 Keymar is à baſe Gentleman, he hath had. four or five Children by 
his Servant Anne, and hath either killed them, or procured them to 
be killed; Action was adjudged to lie fo2 theſe woꝛds. Mich. 12 Car. 
2. Maſcals Caſe, Thou art an Whore and a pocky Whore, adjudged 
uctionable. Term: Mich. 1658. Pye and Wallis Caſe, One ſaid of a 
Maid, She was a Man and not a Woman, and ſpecial damage laid, 
the Action will lie. Theſe wows carry damage tn themſelves, though 
no ſpecial damage be laid, 

Bridgman Chief Juſtice. Jf ft had ben thus, She had a Child 
and ſhe made it away, it doth clearly conſtare de perſona, it is fixt 
upon her. In cafes of Scandal Jam not ſatisfied to go by Pꝛeũ⸗ 
dents, becauſe J hold that ſcandalous now, which was not twenty 
years ago 3 it is uſe which makes woꝛds have fozce, and the wows 

which are now actionable, hereafter may not be lo: This is, She 
hath made away her Child, now what conſirucion can we make of 
theſe wozds, ſhe hath made it away, J mean in the common ac: 
ceptation? Nhat can we underſtand but killing, -eſpectally where 

there is this inducement, that ſhe is a Uirgin? I cannot but be of 
opinion that the wozvs are actionable, EP 

| . irre 
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 Bridgnian Ch. J. pro Quer. 


pe Caſe tipon the ſpecial Uerdict; 

The Dean and Chapter of Worceſter ſeiſed in Fie in Ejetmeiit; 
Right of their Church, by Indenture daten in decimo 
tertio of Eliz. demiſed the Lands in queſtion to Sir Francis 
Ejock, fo2 the lives of Elianor his Mife, and Anne and Elizabeth 
his Daughters , and of the longer liver of them: afterwards 

Io Jac.: Sir Francis being ſo ſefſed, by Indenture doth demiſe, grant, 

and aflign to one Dingley the Lands in the Declaration fo2- 99 
years, ff Elianor his z and his ſat two Daughters, o any 
of them ſhould ſo tong live; and this is in truſt, movided that 3 
Dingley his Executozs and Adminiſtratoꝛs would ſuffer him and 2A 
his Aſſigns to enjoy and take the Rents, Iſſues and Pofits, and 'Y 
after his death ſhould ſuffer his Mike ſo to do, and ſo his Daughters. 
Dingley by 'vertue of this Leaſe entred, and was. poſſeſf prout lex 


poſtulat. . Aftexwards Sir Francis Ejock who made the Leaſe fo; 99 9 
8 years, enters upen the Land, and was in poſſeſſion, and continued I 
and died in poſſefſion. Anno 1663. after the death of Sir Francis, Elia- 4 
nor his Wife, who: was the next ceſty que truſt, entred, and was i 
ſeiſed prout lex poſtulat. Anno 1663. Dingley dies inteſtate, Eliza- 1 
beth one of the Daughters of Sir Francis Ejock is his Adminiffra- 4 
trir. Dame Elianor in of this King did ſurrender to the 3 


Dean and Chapter, who made a new Leaſe to the Plaintiff, The 
Defendant Claims under the Leaſe fo2 99 pears, which Elizabeth 
as Adminiſtratrir to Dingley pretends to make. So the queſſion 
is, Whether the Leaſe made by Sir Francis Ejock to Dingley for 99 
years be in being o2 extinguiſhed by any act of the parties, o2 of 
Law? I the Leaſe be in being, it is with the Defendant (that is) 
he that claims under the Adminiſtratrix of Dingley ; ff it be er- 


tinguiched, it is _ the Platntiff; 2 
Archer 
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Land is the Occupant, Coke Litt. fol. 41. b. Plowd. Com. fol.557.b.” 
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lr Juſtice. | The queſtion is, whether Dame Elianor who 
entred as the next in truſt, o2 the Leſly under — be Occu - 


J concefve Dame ianor is Occupant. 
Ex vi te mini, he that doth occupare, and takes the profits of the 


Walſinghams Caſe, 38 H. 6. 28. Fc 

In this Cale it is found, that upon the Leaſe made by Sir Francis 1 
Ejock fo2 99 years, that Dingley did enter, and was poſſeſt prout Be 
lex poſtulat, and it is not found, that he did wave the poſſeſſion. 1 
It is not found in wozds, but J think it is found in lubſtance; ko: 2 
ſo J take it muſt be underſfood in a ſpecial Uerdica, that Dingley : 
did enter, and Sir Francis Ejock entring upon him, the poſſeſſion 
is waved ;. Sir Francis being in poſſeſſion, he is Tenant pur auter vie, 
and he dying the poſſeſſion is vacua, and then Elianor primo intravit, 
and ſo is Occupant. 

J hold Leſſee at will ſhall be an Occupant, Croke Jac. 554. Skel- 
liton verſus Hay. If Dingley had been fn poſſeſſion, he had been 
Occupant. 

This Eſtate is made by Sir Francis to Dingley ko; 99 years, 
upon truſt fo2 Sir Francis, by that J take it, Sir Francis is made r 
Tenant at TUill, and the. poſſeſſion is taken out of Dingley, vid. 
Croke Jac. fol. 659. Poweſly verſus Blackman, 25 Ed. 4. fol. 4. put 
in Broke Tenant at Will, pl.-7. 2 Rep. 53. Julius n Caſe. 
All theſe Caſes affirm his poſſeſſion, 

J muſt anſwer one Objection. 1 

The poſſeſſion of Sir Francis Ejock now Tenant at Will upon this 1 
Truft is the poſſeſſion of Dingley fo2 99 years in truſt; the poſſeſ⸗ 
ſion of the Leſſee is the poſſeſſion of the Leſſoꝛ, and ſo by operation 
of Law Diogley hath an actual poſſeſſion. 

l anſwer. To make an Dccupant, he muſt have an actual poſſeſſion, 
and not a poſſeſſion by inference, diſcourſe, 02 argument in Law; 
but ſuch an Occupation as the Lay-gents may take notice of, 
Raſtals Entries, fol. 690. In action of Maſt, the queſtion is, whe⸗ 
ther ſuch an one did occupare the Land, the pleading is, he did 
occupy the Lands, and take the p2ofits, there they are ſynonimous. 

Now Dingley is not the Pernoz of the p2ofits, @1 H. 7. c. 1, 
11 H. 7. fol. 22. p Vaviſor andothers. If my Father dies ſefſed, 
and a ſtranger abate, J ſhall not have an Aſſiſe, no2 action of Tref- 
paſs, befoze that J enter. Compare it with other Caſes, Coke Litr. 
29. Fitzh. N. B. fol. 142. as in wild Beaſts, it muſt be actual poſ-” 
ſeſſion muſt make a pꝛoperty. So with an Incumbent of a Recozy 
by Jnduction. 

J do acknowledge here was an actual poſſeſſion in Dingley once, 
but here is a waver of it; yet J ſap nolens volens he ſhall not 
have the actual poſſefſion by operation of Law caft upon him, Coke 
] itt. fol. 57. b. Tf there be Tenant in tail of a Rent, and he grant 
the ſame in f& and dieth; the Tſſlue hath his elenion, ik he will 
diſtrain, he is in poſſeſſion, if he will bꝛing a Formedon, then he is 
out of poſſeſſion. 

If it be limited to man and his Heirs during the life of another, 

| the 
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the lpecial Occupant ſhall not be enkoꝛc'd to enter, 1 Anderſon fol. 
21. Waller and Lambs Caſe. One was ouſted of his age, fo2 that he 
T: 244 — had not the Land by deſcent, but as Dccupant of the Land, which 
RM was his own ac to enter upon the Land, vid. CrokeEliz. 182. Dales 
Caſe, 29 Aſſ. pl. 61. 9 H. 7. fol. 6. 2. and Shelley's Cafe. It there be 
Tenant fo2 years, and a Common Recovery be ſuffered by the Leſſoz, 
, and Judgment given upon the Recovery, the Book ſaith, That 
though there be an Eſtate fo2 years (which is a ſt:conger Caſe) after 
a Judgment upon Recovery, the Law judgeth him not in poſſeſſion 
of theſe Lands till he hath claimed them. | 
The Authozities are but two which J hall rely on, Croke Jac. 
fol. 200. Caſtle and Dods Caſe. A. Tenant fo2 life granted his 
Eſtate by Fine to B. and limited the uſe to B. fo2 the lite of A. and 
B. and if he died, living A. to remain to C. B. died, living A. C. en- 
ters, and lets to D. fo years and died, living A. In this Cale the 
Court adjudged, that C. ſhould have it as an Dccupant, and his 
Leſlie ould hold it as an Occupant. It ſhall be underſtood that 
the Eſtate in C. ſhall be as an Eſtate in being; and that it ſhall not 
return to A. but that the poſſeſſion ſhall be in the Leſſck fo2 years, 
to whom he did aſſign it, But the Caſe J muſt rely on is this, 
2 Bulſtrode fol, 13. Chamberlaine and Ewers Cafe. The Judgment 
in that Caſe is, that the Leſlie at Mill ſhall be the Occupant, and 
not the Leſſoz, Jf Tenant pur auter vie makes a Leaſe fo2 years 
i (which is our Cale) which Leſſ& fo2 years makes a Leaſe at Will, 
1 Leſſ at Mill (hall be the Occupant ; but if there had been no Leaſe 
at TUill made, then by the Eſtate of Occupancy falling upon the 
Termo? fo? years, the Freehold is pꝛelently in him by operation of 
Law, and ſo by this the term fo2 years is dꝛowned, extina, and 
gone, | 
; Jf Elianor be Occupant, then Dingley and his Adminiſtratoꝛs hold 
| the Leaſe, but if you will make Dingley to be Dccupant, this will 
f | ſubvert and overthzow all the p2oviſions ; therefoze when a thing 
{ ſfands indifferent, the Judges will expound it accoding to the intent 


8 of the Parties. 
Upon theſe grounds J think Judgment ought to be given koꝛ the 
a Dekendant. 


; Brown Juſtice to the ſame intent. 
| Jam of opinion with my B2other Archer that this Leaſe fo2 99 
years is in being, and not extinc. 
We will conſider, x | . 
1. TUhether there be an Dccupant after the death of Sir Francis 
Ejock ? And then 
2. Ulho is that Occupant; whether Dame Elianor be the Occupant, 
9 Dingley who never entred, claimed, no2 died poſleſt ? Ik he be the 
Occupant, the Leaſe fo2 99 years is gone; if ſhe be Occupant, then 
both Eſtates ſtand, he is Leſſee fo2 99 pears, and ſhe hath the Reverſion 
fo2 thꝛa lives. : 
Jam of opinion that Elianor is Occupant, and Dingley not, 
J will ſingly put the Cale. ; 
Sir Francis Ejock is Tenant fo2 thite lives, he makes a Leale fo? 
99 years in truſt, that the Leſlie _ luffer him to 2 
? 7 
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Lands, and take the p2ofits fo2 ſo many years of the term as he 
thall live, and after his death ſuffer Dame Elianor (o to do, and (a 
the Daughters and the longer liver of them. Mow after this 
Leaſe made to Dingley, J ſhall conſider what Eſtate he hath by 


his entry; whether he hath got all his Eſtate by his entry? J 


conceive he hath an Eſtate at CM il, and his TTlife hath a like Eſtate 

at Mill eo inſtanti that he died. J will make out his Effate to 

— both by the intent of the Od, and of the parties to the 
ed 


Jf J grant to one that he ſhall have the Rents and Pꝛoſits of 


- the Land, this makes him Tenant at Till, Croke Jac. p. 659.5 


Powſly and Blackmans Caſe, Litt. Sect. 463. Then a Feoffment is 
made on confidence to perfo2m the laſt Tilt of the Feoffoz, it ſhall 
be intended by the Law, that the Feoffo2 ought p2eſentiy to occupy 
the Land at the will of the Feoffes, 

Elianor being Tenant at will upon the death of her Þusband, 
the Law caſts the Occupancy on her: Jt is the Occupation thar 
makes the Dccupant, it is not running over the Land. 

To clear this, J ſhall give the Reaſons why the Law doth give 
02 make an Dccupancy. | 

An Dccupant is a Creature of the Laws making, it is found out - 
by Law to avoid a greater miſchief. Yet an Occupant is no favozite 


ok the Law, 17 Ed. 3. fol. 48. 39 H. 3. fol. 8. Tf it be left to the 


Law, it will reject Occupancy; its only fo2 neceſſity. . What is 
the neceſſity ? becauſe Livery excludes the Leſſoz, he ſhall not have 
it againſt his own Livery 3 Ergo the Law ſhall find out one, 
and that is an Dccupant, elſe the Freehold might be in abeyance 
all the time of Ceſty que vie. There is no Occupancy but where. 
the Eſtate is by Livery o2 Fine. If a Tenant by the Curteſie enter 
into Religion, there is no Occupancy, becauſe no Livery, 27 Aſſ. 3 1. 


L Bridgman aſſented not to that. 


Elianor then is Occupant, ſhe is the firſt that enters, ſhe had 
not an fmaginary but a real poſſeſſion 3 ſhe is in ofa like Eſtate that 


her Husband had, which is an Eſtate at Mill, and this Eſtate ol hers 


fs turned into an Eſtate of Dccupancy. 

Obj. How can the Wife be Tenant at will, when ſhe is not party 
to the Dod. The Oced was between Dingley and her Pusband ? 

Reſp. Though ſhe was not party to the Ded, yet ſhe may take by 
the Ded an Eſtate at will; true, ſhe could not take an Eſtate in 
præſenti, but in futuro ſhe might; her husband took in preſents. * 
One map take an Executozp Eſtate, o2 an Eſtate in Remainder 
- orb is not party to a Deed, Croke Jac. fol. 563. Greenwood verſus 

yber. 

Tf the ſhould not take this way, the Died would be void as to 
them, and the intent of all parties is overthꝛown. 

Obj. She claims not as Occupant; and will you make her an 
Occupant whether ſhe will o2 not: 

Reſp. When ſhe enters, and is in as Tenant at will at the very 
inſtant of her Pusbands death, ſhe ſhall have an Eſtate p2ecedent , 
to any that Dingley hath. But J think ſhe Claims to purpoſe, 


ſhe holds the poſſcſſion of the Land near kozty years, and there is 
| | no 
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no news of Dingley all this while, and the Law ſhall adjudge her 
in of a rightful Eſtate, rather than by w2ong, Though the claims 
not, that is not material, if ſhe enters and occupies the Land; that 
makes her an Dccupant 3 and that is expzeſs fn Croke Jac. fol. 5 54. 
Skelliton and Hayes Caſe, and in Chamberlain and Ewers Caſe, cited 
by my Bother Archer, Adams Caſe 24 Eliz. in Star- Chamber. If 
.a Tenant pur auter vie be diſſeiſed and die, the Diſſeiſoz ſhall be an 
Occupant. | 
Its ſaid, Dingley is Occupant, and the Law caſts the poſſeſſion 
on him, and he may bzing Treſpaſs. | 
-— Reſp. Though he may bzing an Action of Treſpaſs, yet that doth 
not pꝛove that he hath ſuch a poſſeſſion as may make him an Decu- 
pant. | | 
The Ladies Eſtate at will being by the lame Deed created that 
created Dingley's Eſtate, her Eſtate by conſtruction of Law ſhall be 
intended to be good; and all proviſions are thus fecured, Croke Eliz. 
fol. 182. Dales Caſe. 
I conceive the Law doth caſt the Freehold upon this Leſſie at 
will, and that Judgment ought to be given fo2 the Defendant. 
Tirrell Juſtice to the ſame intent. 
J ſhall conſider two things 
1, TUhy the Law diſpoſeth of the Eſtate of Occupancy. 
2, On whom the Law caſteth it. ; 
1, Mhy the Law diſpoſeth of the Eſtate of Dccupancy 3 becauſe 
* by the inconvenience that might ariſe by the over-long continuance 
of the Freehold in abeyance, and during that time no trial oz action 
can be bzought by him that Bight hath fo2 the recovery of the 
Freehold oz Inheritance; and where the parties themſelves will 
diſpoſe of the Frethold, there the Law will not make an Occu⸗ 
pancy. : | 
2, On whom the Law caſteth it; generally ik Tenant pur auter 
vie 0iginally by leaſe from another, o a Tenant fo2 his own life 
grants his Eſtate, and when Tenant pur auter vie o G2antee dies, 
there is an Occupancy during the life of Ceſty que vie. And the 
Law generally confers the eſtate of Occupancy on him that firſt 
entreth, yet with Caution. 
The Law caſteth not the Freehold on perſons without diſtinction + 
ik Tenant pur auter vie dies, leaving TUife and Childzen, and they 
be in the houſe, o; do buſineſs there, upon whom doth the Law 
caſt it? upon all it cannot, upon any it will not ; ſo one that travels 
over the ground is not made an Occupant by that. But where 
the Law cafts this upon a ſtranger, it is upon a perſon that enters 
clamando ſtat um: he muſt do ſomething to demonſtrate his inten- 
tion. There muſt be a polleſſio vacua, where a ſtranger becomes 
Occupant. Ale find no where that Tenant fo2 pears ſhall be Dc- 
cupant, that doth not take the profits of the Land demiſed at the 
time of Tenant pur auter vies death, If A. diſſeiſe B. Tenant pur 
auter vie, he ſhall not be Dccupant. 
— Special Occupancy is, where a Leaſe is made to A and his Heirs 
during the life of B. A. dies, the Heir ſhall be ſpecial Occupant, 
and the Deir is not in by deſcent 3 as it is in Shellyes Foꝛ a 
8 | emainder 
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Remainder might well have ſtood upon it at Common Law. But . 
the Heir ſhall ſtand to pzevent general Occupancy. Heir there is a 
name of Purchaſe: Some call it a Franktenement deſcendible, J 
ſuppoſe à non deſcendendo. | | 

Laying theſe Poſtulatums oꝛ grounds, J apply to the purpoſe, 

It will not be denied, but when Sir Francis his tenancy at will 
ceaſed, there hapned an Occupant, Tenant at will hath ſuch a 
poſſeſſion, that when the Leaſe at will doth ceaſe, he in reverſion 
may bꝛing an Action of Treſpaſs, x Inſtit. fol. 62. Though the firft 
Leſſo2 may bzing an Action of Treſpaſs befoze Entry, yet that is 
not ſuch a poſſeſſion as will gain Occupancy, though the poſſeſſion 
of Tenant at will be poſſeſſion of the -Leſſo2, ſo is Leſſee fo2 years 
to ſome purpoſes, but not to others. As A. Tenant pur auter vie 
lets a leaſe fo2 years, and Lefſe makes a leaſe fo2 years, and 
Tenant pur auter vie dies, the firſt Leſſte ſhall not be Occupant, 
A. Tenant fo2 20 years lets to B. fo2 10 years, B. enters and 
releaſeth to A. this Releaſe is good, Fo2 poſſeſſion of the Leſſe 
fo2 years is poſſeſſion of the Leſſoꝛ, yet no ſuch poſſeſſion as may 
make an Occupant, Litt, Sect. 69, 70. 

The verdict finds that Elianor firſt entred, that is, the entred 
immediatelp, fo2 there is no time expꝛeſt, therefoze ſince it was ac- 
co2ding to the agreement befoze-hand , ſhe entred eo inſtant}, that 


 _ceaft, and this began. = 


Obj. But between the determination of the leaſe at will, and the 
entry of Elianor, there was an interval. 

Reſp. J take it that Elianor had ſuch intereſt in the agrament, 
that ſhe becomes Dccupant in the eye of the Law; and ſhe had an 
intereſt which did intitle her to be Occupant befoze entry. A limi⸗ 
tation is to A. and his Heirs, befoze entry the Heir is an Occupant, * 


Lite. Sect. 739. Croke Eliz. fol. 182. Dales Caſe. 


Elizabeth by agreement after the death of her Husband was Te⸗ 
nant at will; there need be no great enquiry fo2 the Tenant of the 
Freehold, and ſhe by this appointment is a ſpecial Dccupant. 

Reaſons why Dingley cannot be Occupant. | 
1. It is againſt the intent of making the leaſe fo2 99 years, which 
was purpoſely to pzevent the Occupant. Ik he be Occupant the 
leaſe fo2 99 pears is dꝛowned, unleſs you will ſay that to (ome pur⸗ 
poſes it is in being, and to others not: Fo2 a leaſe fo2 years and a 
Freehold may conſiſt with a ſeveral reſpec, 1 Inſtit. 338. 

2, Becauſe neceſſity is the ground of Occupancy; and what 
neceſſity is there that Dingley ſhould be Occupant moꝛe than her? It is 
againſt the Rule in Law, that the Leſſo2 ſhould be Occupant againſt 
his own ac and deed, 

3. Though Leſſix fo2 years may be Dccupant, the reaſon fs, be: 
cauſe it is fo2 his benefit, and without pꝛejudice to any; yet there⸗ 
foe when it is pꝛejudicial to himſelf, o2 a third perſon, he cannot, fo2 
the act of the Law doth no man wong, Croke Jac. fol.55 4. 

I ſhall obſerve moze in the Cale. : 

Admit Dingley to be Occupant, then when Dingley dies, which 
way goes it? who is Occupant after the death of Diogley 2 J 
think not Elianor ; fo2 it is found when her Pusband died, ſhe 
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entred firſt. And ſhe was not Tenant at will, becauſe the [eaſe foz 
99 years is out of dooꝛs if Dingley be Occupant. Therefoze J think 


then ſhe was a Diſſeiſoꝛeſs, and when Dirgley ſhould die, the 


Eſtate of Occupancy would not fall upon her. | 

Obj. The Law mo2ereſpecteth a leſſer Eſtate by right, than a larger 
Eſtate by wꝛong, 38 H. 6. 28. | | 
; Reſp: Mhere the rightful Eſtate is ſubſequent to the diſſeiſin, it is 
otherwiſe. | | | 

Obj. Fortior eſt diſpoſitio Legis quam hominis. And the Law cafts 
the Effate upon Elianor after the death of Dingley. 101 

Reſp. Pet therefoze.the Law doth never wozk ſuch a tranſmuta- 
tion ot Eſtates. It A. diſſeile B. and B. dies, and A. is his Heir, 
A. thall be in of his rightful Eſtate, fo2 this altered not the Eſtate 
of Bs. Freehold, but only his title by reaſon of the deſcent; but in 
our Caſe, there is no deſcent, Beſides, to what end will the Lam 
caſt a Freehold upon her, that had the Fe and Freehold befo2e 2 
The Caſe of Remitter is by ancient title, but in our Caſe ſhe-can- 
not have any title from any Anceſtoz, And ik the Right belong to 
a ſtranger from whom the Tenant claims, the Tenant ſhall never 
be remitted, and then by the rule of Bemitter, Elianor muſt be in 
by diſſeiſin, her ancient title, and not by Dccupancy the puiſne 
title. Then Elianor (urrend2ed, if ſhe were not Occupant, her 
Surrender is wozth nothing; and perhaps Elizabeth might come 
in as Dccupant, under. whom the Defendant claims. But J think 
there is no Occupant in the Caſe, if Elianor be not Occupant. And 
ſo Jam of opinion Judgment ought to be given fo2 the Oeten⸗ 
vant, | | 


Bridgman Chief Juſtice. IJ am of a different opinion from my 
Bzothers. | 

IJ ſhall firſt ſpeak to the Point that was laſt argued, and ſhall 
ſfate the Caſe by bzanches, : 

That which was argued at the Bar, was | 
Sir Francis Ejock Tenant fo? thtee lives to pꝛebent Occupancy, 
makes a leaſe fo2 99 years to Dingley, then Sir Francis is Tenant 
at will and dies, whether Dingley o2 the Lady Ejock in reſpect of 
the truſt ſhall be Occupant. But J ſhall firſt ſpeak to what my 
Bzother laſt argued. 

Admit Dingley were Occupant (ſaith he) now the leaſe fo2 years 
is dꝛowned they alt agree, then ſaith hz when Dingley dies the eſtate 
fo2 life remains, and ik the Lady Ejock by her Entry were a 


..A Difſeiſozeſs, then ſhe cannot be Occupant, becauſe ſhe had a greater 


Eſtate. 

J anſwer ex conceſſis. Pet Judgment ought to be found fo2 the 
Plaintiff, Foz then here is the Caſe, Mp Lady is a Difleiſozeſs, 
and Diogley's Eſtate fo2 years is nothing, ſhe by Indenture ſurren- 
ders to the Dean and Chapter, and takes a new leale by Jnden- 
ture, then the new leaſe determines, then the Dean and Chapter 
leaſe it to Cookes, and Cookes to the Plaintiff: here is no entry 


ok Elizabeth found at all; and here is a clear Paozty in the Caſe ; 


nothing found as to Elizabeth. And though the leaſe did contintte, 
pet 
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— Dean and Chapter making a new lente, their Entry wag 
befoze Elizabeth, and ſo ſhe cannot be Occupant. Suppoſe Tenanc 


pur auter vie fS Diſſeiſed and die, J conceive in that 'caſe, that, 


wongful Eſtate is turned to a rightful Eſtate in the Dilſeiſoy, eiſe 
how 11 the Land have his Rents, and upon whom would he 
avow 

Sir Francis Ejock was Tenant fo2 the lives, clagg d with an 
Eſtate fo2 99 years, and he was Tenant at will. IJ agrix the ſame 
wozds that make Sir Francis Tenant at will, would make my Lady 
Tenant at will; but here is the difference 3 Sir Francis was not 
Tenant at will till he had entred; and that when Sir Francis dies 
there is no Tenant at will. Dingley was nolens volens Decupant ; 
Dingley might have brought an Action of Treſpaſs againſt a ffranger; - 
Ergo an Occupant, and if he were Occupant, then the Plaintiff 
bath right. Tf there were no moze in the Caſe, but Tenant pur 
auter vie makes a leaſe fo2 years, and dies, Leſſie is Occupant 
nolens volens. Tenant pur auter vie makes n leaſe to B. Leſſer foz 
years leaſeth at will : that is our Caſe. I do admit in the conciu- 
lion that Sir Francis Ejock was Tenant at will, and not at ſuffer. 
ance (which pet is wozthy conſideration ). but if he were Cenant - 
at ſufferance, it would be all one in our Caſe. 

The leaſe fo2 99 years was not made to pꝛebent Occupancy, but 


to clogg the Eſtate in point of trutt. 


In this Caſe as to Feoffees upon truff , Winniogtons Caſe, _ 
2 Rep. which was upon a Condition, 17 H. 7. Kelloway 41, 42. 
15 H. 7. 12. Jt theſe Books it is expzefiy adjudged, that Feoffo 
upon confidence is not Tenant at will. Jf we ſhould examine ft, 
I cannot ſee how Sir Francis fs barely Tenant at will. Now a 
pꝛaper Tenant at ſufferance is a Tenant without agreement, after a 
particular Eſtate ended. In this Caſe if a mau occupy bp a tacit 
conſent, 02 preſumed conſent of another, that other may to ſome 
purpoſes admit him Tenant at ſufferance, and not at will. But if 
it be an agreement that he ſhall receive the p2ofits, it doth make a 


Tenant at will accowding to Litt. and Powſley and Blackmans Caſe, 


and ſo J will agree that he is Tenant at will, and the rather, becauſe 
it is have, hold, and enjoy the Premiſles. 

Jn the nert place J do agree the very ſame woꝛds make my Lady 
Tenant at will. But J ſhall ſhew pou the difference that is in the 
Caſe between Sir Francis and mp Lady by and by. 

I come to pꝛove now Diogley is Occupant nolens volens (it ig 
found that Dingley entred, obſerve that.) 

Tenant pur auter vie makes a leaſe fo; 99 yeats, Tenant fo2 99 
years leaſeth at will to his Leſſoz, Leflo2 dies, Leite fo2 years is 
Occupant nolens volens. 

The learning of Occupancy is obſcure in our Books. Since stat. 
32 H. 8. cap. that gave power to Biſhops to make leaſes fo2 thx 
Ives, and the 13th and firſt of Eliz. and ſince the Reſolution in 
Roſſes Caſe, 5 Res: 13. we have had many Caſes of Occupancy, and 
all have moze every day. 

But to declare a littie the Law of Occupancy. 

The true greund of Occupancp is that which was touched by< 

him 
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him that laſt argued, J ſhall not trouble my felf to ſpenk of ſpecial 


Occupancy. oy 1 
There are two ſoꝛts of Oceupancie. 
* UMUhere there tis poſſeſſio vacua. Ag Tenant pur auter vie 
2. here there is no poſſeſſio vacua. Ag Tenant pur auter vie 
makes aleaſe fo? years, , | 5 
In our Caſe here is no poſſeſſio vacua, if there were, my Lady 
Ejock would be Occupant, Crok. Jac. fol. 554. Skelliton and Hayes 
Caſe, Crok. Eliz. fol. 182. Dales Caſe, Crok. Jac. fol. 200. Caſtle and 
Dodds Caſe, 2 Bulſtrode fol. 13. Chamberlaine and Ewers Caſe. Pou 
may ſte thefe uſual Cafes cited. J do agree if there were poſſeſſio 
vacua, my Lady is Occupant; but where there is no poſſeffio vacua, 
he that is Tenant in poſſeſſion is nolens volens Occupant. | 
Tenant pur auter vie makes a leaſe fo2 years and dies, Lefſi# fo2 
; pears fs nolens volens Dccupant, though he Claim to anothers uſe, 
So if he be Tenant at will. In Chamberlains Caſe it was agrœd, 
Tenant pur guter vie made a ſeaſe fo2 years, and Lefl fo? years 
made a leaſe at will, Leſſee at will Claims to the uſe of Leſſte fo2 
years, yet adjudged he was Dccupant ; and if there had been no 
leaſe at will made, the Occupancp had fallen upon the Termoz fo? 
years. The Law had caſt it upon them nolens volens, in Adam's 
< Caſe, 24 Ei1z. Star-Chamber. A man to prevent a long leaſe fo? 
years, makes a leaſe fo2 the life of another man; in this Caſe it was 
agreed, Jf Covin had not been, Lefſee had been Dccupant, And 
my Repott of this Caſe goes further, though there was Covin, pet it 
J is agreed, that the leaſe fo2 years was dꝛowned, though with this dif: 
3 ference, as to the Leſſoꝛ it was in being, he could take no advantage; 
9 but J ſuppoſe one hath a right paramount, the leaſe ſhall be dꝛowned. 
3 Wp Bꝛother would have the Freehold in abeyance, the 
x firſt Caſe that ever J heard of a Freehold in abeyance, unleſs in 
Caſe of the Church. Now foz the nolens volens. Dingley if he 
| were in poſſeſſion, was Occupant nolens volens 3 why ? becauſe it is 
regularly true, where a man is in actual lawful poſſeſſion, ff Tenant 


55 pur auter vie die, he ſhall be Occupant, and his Eſtate foꝛ years will 
4 be dꝛowned. 

73 The true ground of Occupancy is this: 

15 Me muft not look upon the Law as now altered by our pꝛackiſe; 


but anciently all trials of Titles were by real Actions, and therefoze 
he that had the Freehold was one to whom the Law had a ſpectal 
regard. The ancient Law fo2 many reſpects did not allow leaſes 
fo2 above fo:ty years, till 21 H. 8. Cok. Litt. fol. 46. a, Ik any 
Action had been bzought and recovered againſt a Freeholder, Leſſee 
f fo2 years could not faiſifie it. | 
Another thing was, there was reaſon to, that not only he that 
had right paramount, might know how to try his Action, but the 
Lozd might know how to avow fo2 his Services, (which were con⸗ 
ſiderable things fozmerly ) he had reaſon to know who was his 
Tenant, therefoze the Law pꝛovided there ſhould be a perſon on 
whom he ſhould avow ; It is in Law as it is in Nature, abhorret 
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tonꝛn and releale ; yet he cannot upon this poſſeſſion bzing a Treſ- 


| other particular Tenants. The eye of the Law looks otherwiſe 
could bzjng an action of Treſpaſs in his own name, 18 H. 6. fol. 


in quaſi poſſeſſion all the while Sir Francis had it; and then his old 
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J agree, it is not every actual poſſefſion that will ſerve the turn. 
I it be ſuch an actual poſſeſſion as without any further entry, J can 
maintain a treſpaſs, and other actions againſt a ſtranger, it ſufficeth. 
There is a poſſeſſion in Law, and a poſſeſſion. in Fair ; true, if a 
man make a leaſe fo2 years, the poſſeſſion of the Leſſee fo2 years 
is the poſſeſſion of the Reverſioner, that is one mans poſſeſſion ap⸗ 
pliable to another; but that is not our Caſe, It is not every actual. 
poſſeſſion 3 nay there is an actual poſſeſſion in Law, and an aqcual 
poſſeſſion in Fait. If a man bargains and ſells lands, pzeſentip 
the Bargainee hath actual poſſeſſion, he map ſurrender, aſſign, at- 


paſs, and ſo he hath no ſuch actual poſſeſſion 3 but the acual poſſel⸗ 
ſion which gives him power to bing an Action fo2 the p2ofits, J 
know no greater poſſeſſion though had his foot fill upon the 
land, Jf we make it out that this Dingley befoze o2 without En- 
try can bzing an action of Treſpaſs againſt any Treſpaſſoz, then 
he is in actual poſſeſſion, and ſo nolens volens ſhall be Ocrupant. 

J muſt diſtinguiſh between a poſſeſſion of a Leſſee at will, and 


upon it: nay, the old Law did doubt whether 02 no Leſſee at will + 


though now it is otherwite. 
Ik you ask me when Dingley was in poſſeſſion, J ſay he was in 
poſſeſſton, when he made the leaſe at will to Sir Francis, and he was 


poſſeſſion when he firſt entred ( fo2 if he had not entred it had been 
_— doth now maintain him to bing an action of Trel⸗ 
paſs. | | | 

It is otherwiſe in Leſſee fo2 pears; Leſſee ko years makes a leaſe 
fo2 years, and the leaſe fo2 years determines, he ſhall not be in of 
his old Eſtate 3 but Lefſee fo2 years makes a leaſe at will, and 
Leſſee fo2 will is ouſted, Leſſee ifo2 years may maintain Ejectione 3 
firmæ, which is in nature of an action of Treſpaſs, 9 H. 7. Other: 0 
wiſe if Leſſee fo2 years makes a leaſe fo2 years, and Leſſee is 8 
ouſfed. 

J take a diverſity where the Eſtate of Tenant at will determines 
by his own ac, and when the Eſtate at will determines not by his 
own act, but by the act of Gov. Ik a man make a leaſe at will, and 
he die, his Eſtate at will is determined; here J will not ſay, that the 
Heir ſhall maintain an action of Treſpals, becauſe he is Tenant at ſuf: 
kerance. Fo? there are two Tenants at ſufferance ; pꝛoper Tenants 
and quaſi Tenants at ſufferance. 

If Tenant at will determine his own will, as in voluntary pul⸗⸗ 
ling down Houſcs, felling Tres, &c. an action of Treſpaſs lies 
againſt him, Lite. Scct. 71, 22 Ed. 4. 6. 27 H. 8.3. If Leſſch fo? will 
dteth, and his Heir enter, Leſſoꝛ ſhall have a god action of Treſpaſs 

againſt 


againſt him, Litt. Se&: 82. 


* 
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entry, fol. 62. b. and that not only againſt Leſſe at will, but againſt 


a ſtranger (as in this Caſe the Þeir is) which is our Cale. Chich 


J think cannot be anſwered. | | | 
So in our Caſe, when the Mill is determined by the death of 
the Leſſck, as that was, he may maintain Treſpaſs, and ſo was 
in actual poſleſſion. My Lady Ejock if ſhe is Tenant at will the is 
Occupant, J agre but J deny that ſhe is Tenant at will. 
hen Dingley was Leſſee fo2 years, there was an agriement 
that Sir Francis ſhould hold and enjoy the Pꝛemiſſes during his like, 
if the term ſo long continued, and my Lady from and immediately 
after (fo? J will put the Caſe (o ſtrong) after the death of Sir Francis, 
that ſhe ſhould have and enjoy the Pꝛemiſſes, &c. this makes her not 
Tenant at will. 
JI take this difference. | 
There cannot be a Tenant at will. till there be agreement of 


— 


a both Parties; there cannot be a Tenant at will till there be an 


Entry; and ſo my Lady was not Tenant at will meerly by the 
death of her Pusband. It was not the Deed which made Sir Francis 
Tenant at will, but his Deed and Entry, An Effate at will ean- 
not be made by way of Remainder, as (ſome ſay, To be made 
futurely, and by way of Remainder are two things. Leſſee fo? 
years, Remainder fo2 pears; when the firſt leaſe is out, the other 
is not Leſſee fo2 pears till Entry. It J agree you ſhall be my Tenant 
at will, and bekoze pou enter, J ſell my land to another, your 
tenancy is gone. So is our Cale. The Eſtate was altered be⸗ 
koze it came to her, fo2 the Eſtate fo2 years, out of which this was 
derived, is gone. 

Obj. Eo inſtanti ſhe is Tenant at will. 

Reſp. Nothing leſs; there muſt be ſome declaration ofthe Till, 
and in this Caſe ſhe was a Feme Covert, there muſt be ſome time 
too by act of Law; J will allow a d , as in Remitters, Frœholds 
deſcending, and Occupancy in inſtanti: but in the act of the party 
there muſt be a ſucceſſive motion. Till you have the Freehold in 
abeyance till my Lady declares her mind ? 

Obj. Shall Dingley be Dccupant nolens volens, when it fs a triift ? 
there is no equity in that, its very inconvenient, 

Reſp. Jn the eye of the Law, 'tis fo2 his advantage 3 why do we 
talk of Jnconventences ? what do we think of Collateral Tarran⸗ 
ties, and of Common Recoveries? A man conveys land in truſt, 
and the Truſt commits Felony, theſe lands ſhall be fozfeited 


„though he may have Relief in Equity: We muſt not take pꝛejudi⸗ 


ces from Equity, againſt arguments in Law. Its nothing in law, 
no? conſidered in law as Aſſets, oꝛ otherwiſe. Suppoſe Dingley had 
ſurrendꝛed his leaſe foꝛ years, the reaſon had bxn the ſame. Poſſibiy 
there may be a Caſe in Equity, wherein an Dccupant may be 


charged with a truſt in a Court p2oper fo2 it. Tenant pur auter 
vie grants a Rent-Charge , the Occupant ſhall be charged 


with it. | 
Ik 2 Upon 
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- Upon all, J conceive the leaſe made to the Plaintiff is good, and 
that the Plaintiff ought to habe Judgment. 


| Judgment was given pro Defendente againſt the Opinion of the 
Chiet Juſtice. | e 


Ceo Caſe fuit remove per brief d'Error en Banck le Roy, & Ter: 
Michael' 19 Car. 2. p trois Juſtices ( Keling Chief Juſtice eſtant ab- 
- ſent ) Judgment fuit affirme p Defendente. - 


0 0 


0 


Mayor and Commonalty of Colcheſter verſus Goodwin. 


Ebt pro 15 1. The Plaintiff declares, that the Town of Col- 
cheſter time out of mind was an ancient Burrough, and 
incoꝛpoꝛated by the name ot Bapliff and Commonalty till the 11th 
pear of Car. 1. and then they were incozpoꝛated by the name of 
Mapoꝛ and Commonalty, and enabled to hold ſuch Franchiſes as 
they koꝛmerly enjoyed by any name. They ſet fo2th within the ſame 
Burrough time out of mind have ban two Cuſtoms, 

1. That no Stranger Artificer that is not free of the ſaid Bur- 
rough, ſhall uſe any Art, Miſtery, q2 Occupation, within the ſame 
Burrough. ; 

2, That the Bayliff and Commonalty uſed to make reaſonable 
Dwinances and. by-Laws about Tradel⸗men and Artificers , and 
impole reaſonable pains agatnſt Difenders. About an year after 
the making the ſaid Letters Patents (viz.) 5. Sept. 12 Car. 1. they 
make two by-Laws o2 D2dinances, | 

1. That no Fozeigner who ſhould be Commozant in the Bur⸗ 
rough of Colcheſter, o2 Liberties thereof, directly o2 indirectly 
ſhould take into his houſe to uſe any Art, Trade, Myſtery, o2 Dccu- 
pation, any Journeyman, Apprentice, 02 pooꝛ Boy, but what ſhall 
be reſident in the Town oz Liberties thereof, and diſpoſed by the 
Mapoz and Commonalty, oz Common-Counctil 3 fozfeiture is 5 s. 
ꝓ diem fo2 a Boy, and 5 l. fo2 an Appꝛentice. 

2, That no Fozeigner at any time directly oꝛ indirectly , ſhall 
open his Shop, oz ſet up his Trade within the ſaid Burrough oz 
Liberties thereof, till he hath compounded with the Town fo2 his 
Liberty, upon the fozfeiture of 5 s. p diem. The Defendant is 
charged with the bꝛeaches, that he had notice of theſe by-Laws 1 Febr. 
16th year of this King, and that he put to wozk in his Trade one 
Mixham a Journeyman, who had not been reſident z and that the 
ſame day being a Fozeigner, and not free, and uſing the Art of a 
Shoe Maker, opened his Shop befoze he had compounded with the 
Town fo2 his liberty. Unde actio. Defendant demurs to this 
Declaration generally. 

Glyn pro 9werente. 

The general Queſtion is, TUhether there is matter enough in this 
Declaration to enable the Plaintiff to bung action of Debt, upon 
the bzeach of theſe by⸗Laws. 


I, Erception 
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1, Exception which my Bother Earle took to this Declaration. 
The Plaintiff declares the Burrough is an ancient Burrough 
time out of mind, till the 11th year of the late King, Now this is 
not well alledged, fo2 a Cuſtom muſt be continual ; to alledge a 
Cuſtom till ſuch a time is not good. "I 

Reſp. J think the Cuſtom is good enough; it is but Surpluſage 
when he hath alledged time out of mind, that is god enough to the 
Court to underſtand what the Cuſtom is; and the ſaying till ſuch a 
day, is but matter of Fozmality. The end was, becauſe from the 


gth of July 1Ich of Car. 1. the name of the Copozation was 
changed. Here they could not pꝛeſcribe in the name of Bapliff and 


Commonalty ; and if it had been in fo2mality in pleading, it ould 
have been ſpectally ſhewed in the demurrer. | 

2, Exception, The Cuſtom is in the Negative, and not in the 
Affirmative. 

Reſp. It is, if he that is no Freeman, i. e. not a Fra man ſhall 
ererciſe his Trade. This is good enough fo2 a Cuſtom ; true, by 
way of Pꝛelcription you muſt Claim tn the Affirmativezbut in the caſe 
of a Cuſtom, vou make go upon a Negative. But to p2eſcribe to2 
a Negative is non-ſence, Now to the thing it ſeff, that this is a 
good by Law, J hold. 

Obj. Its no good by-Law, becauſe it comes in reſtraint of the 
Common Liberty of the Subject, and ſo againſt the Common 
Law, 

Reſp. That is not the Caſe: If it were a Cuſtom to make 
by-Laws , and then a by-Law were made, that no man ſhould ex⸗ 
erciſe a Trade, it were otherwiſe 3 but that's not our Caſe. In 


A our Cale there is a Cuſtom, that no man ſhall exerciſe a Trade, 


and there is a by-Law made upon this Cuſtom, &c. Now ſuch a 
Cuſtom is good ; to ſay this is a Cuſtom againſt Law is nothing, 


foꝛ every Cuſtom is a reſtraint of the Common Law. Common 


Law fs uſeage ttme out of mind, and Cuſtom in fuch a place is time 
out of mind, one as ancient as the other. 

Obj. But ſay they, he is dep2ived of the Liberty of the Common 
Law, a | 
Reſp. There a Cuſtom is time out of mind, it is the Law of 


the place, 5 Rep. Chamberlain of Londons Cate, 8 Rep. 125. City 


of Londons Caſe, Hobart fol. 211. Norris Caſe. There the difference 
is taken between a Cuſtom and a by-Law 3 true, it is expected by 
the Law, that Cuſtoms ſhould be reaſonable, and not deſtrucive to 
the Law it ſelf; and the Cuſtom to exclude a Fozeigner to exerciſe 
his Trade, is a good Cuſtom. 

Obj. Pou ground your Action upon the by-Law, and the by-Law 
is not good; fo? it is, that no Stranger ſhall ſet up his Trade 
without compounding. How came you to make ſuch a by-Law? 

Reſp. If there were no Cuſtom to warrant this by-Law, it would 
be againſt me; becatiſe it is quaſi a reſtraint. But if you obſerve, 


here is no reſtraint, it is rather an encouragement. Fo2 the Cuſtom 


is, no Stranger ſhalt ſet up unleſs he be Fre, which is a good 
Cuſtom, and the by-Law is made upon this Cuſtom. Ik there had 
been a liberty in this Man, bekoze he (et up this Trade, _m it 

an 


Path, 18 Car. 2. C. B. | 


been a Reſtraint , but there was no liberty in the Man. 
Obj. Pere is no good bꝛeach laid. 
Reſp. Pere is a good beach. Pere is alledged, he did open bis 
Shop, and take an Apprentice. 


Bridgman Chief Juſtice. The 'Dbjection was urged further, that 
it was a reſtraint to exerciſe his pꝛibate Trade, Suppoſe he lives in 
the Burrough, and keeps a Man to wozk out of the Burrough, 

Glyn. The Recozd is miſtaken, fo2 that is not ſo ; but it is, 
not to uſe his Trade generally; then comes the by⸗ Law, he cannot 
take a Journeyman oz Appꝛentice, &c. Ik a man hire a Jour- 
neyman to make his Maſters Cloathes, this is no beach of 
this by-Law 3 this by-Law is to wok as a Tradeſman, and the 
Recow anſwers that. Then the beach fs plainly ſa; he did take 
one into his houſe and put him to wok at his trade, he being no 
poo? Bop, not put out by the Bays? and Commonalty, oz the maſo2 
part of them. 

Obj. Strange by-Law, a Man ſhall not open his Shop, 

Reſp. But it is, he ſhall not open his Shop, noz expoſe to ſale, 
T conceive it a good Cuſtom, a good by Law, and a god Beach. 
And pꝛay Judgment fo2 the Plaintiff, Adjournatur. 


Vid. poſtea argument des Juſtices, 


Termino 


Pi 


—— 
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Termino Trinitatis, 


18 Car. 2. Com. Bane. 


Smith verſus Paynton. agh.ei op 


Reſpaſs and Ejectment, Special Uer dice. 

The Jury find, that the Lands in Queſtion are calle 
Hay and Trent-Betton, and they are cuſtumary Lands tn 
the Pariſh of Newcaſtle upon Tine, and deviſeable in Fre 
o2 fo2 leſſer Eſtate, accowing to the Cuſtom of the Bannoz, and 
31 Octob. 12 Jac. John Smith G2andfather to the Leſſoꝛ of the Plain⸗ 
tiff was ſeiſed in Fee thereof accoꝛding to the Cuſtom of the Pan⸗ 
noꝛ, and upon conſideration of a Yarriage betwen him and Doro- 
thy S. Covenants were made firſt fo2 the ſettlement of his Friehold 
Lands, and after of his Copphold Lands; his cuſtomary Lands he 
covenants to ſettle to the uſe of himſelf fo2 life, and after to the uſe 
of Thomas his Son, and his Mike, and after to the uſe of Thomas 
his firſt begotten Son of that Mike, and ſo to the ſecond and third 
Son, the Remainder over, they were marryed : Tlithin the Ban- 
noꝛ they find this Cuſtom, that every cuſtumary Tenant having a 
Fe ſimple accowing to the Cuſtom of the Mannoz might deviſe 
their Lands in Fee ſimple at pleaſure. They find John Smith now 
being ſeiſed with theſe Covenants upon him made in the 12th of 


Jac. in the roth of Decemb. 1619. did by his Mill deviſe theſe Lands 


to his Son Thomas after his deceale, and that at ſhould go from 
Son to Son with Remainders as is mentioned n\th Indenture of 


12 Jac. the Milh refers to the Died of Settlement: 1 May 1620. 


they find the Debiſoz dies, leaving Jſſue that Son Thomas that wag 
married. The Jury find within the Mannoꝛ allo ſuch a Cuſtom as 
this, Jf any cuſtumary Tenant did deviſe by his laſt Till any of 
theſe Lands, and the (ill was not. pzeſented within a year and a 
day next after the death of the party that made the Mill, the deviſe 
is void. They find that this laſt Mill was not p2eſented per præ- 
fatum Thomam Smith the Son of John at any Court held within the 
Mannoꝛ within a year and a day. They find Thomas had Iſſue by 
his Tife Thomas the Leſſo23 and the Father having Jſlue his Son 
Thomas (who was to have it in tail) did ſurrender this ts Hunt in Fee, 
who was ſeiſed prout lex poſtulat. Hunt 15 Car. 1. did ſurrender it 
in Fi to one Bagnel under whom the Defendant claims. And then 
they find Thomas the Father Son of old John died, and the Leſſo2 
Thomas his Son within th years after his death had the TUill pꝛe⸗ 
ſented in Court, They find Thomas Smith Son of — the 
| 8} | ſſo; 
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Lefſo2 14 Car. 2. was admitted by vertue of. Smiths IIill, and the 

Defendant entred upon his Leſſck; and ſo the Aion bzought, : 
gate Serjeant prd Querente. . „ 

 Adevile to one fo? lite, Remainder to another (who fs Leſſoꝛ of the 

Plaintiff) Devlloz dies, and the will is not pꝛeſenten within the year, 

but the years after. Queſtion is, whether the Deviſe as to the 


Remainder be good, becauſe not pꝛeſented? J conceive the Lefloz 


of the Plaintiff hach a good title, though the lll is not preſented, 
A Deviſe to one fo? life the Remainder in tail, whether the neg- 
lect of Devilee foz life ſhall pzejudice him in Remainder ? J think 


not. | 
1. Reaſon. Pe had no Title accrewed to him, till after the death 


ok particular Tenant fo2 Life, it belongs to Tenant fo2 Life, not 


to him, and the Cuſtom muſt have a reaſonable conſtrucion. | 

2. In ſuch a Cuſtom as this, it muſt efther be a vold Cuſtom oz 
the Law muſt diſpence with neceſſary diſabilities z- as ſuppoſe the 
Cale of an Jnfant, oꝛ a man beyond the Seas, 1 Leon. p. 100. pl. - 
128. Rumney & Eves Caſe, Leffo2 in that Caſe at the timr of the 
death of his Anceſtoꝛ was but two years of age; and that after his 


full age no Court had been Holden fo2 a long time, and that at the 


firſt Court which was holden he pzayed to be admitted, but was re- 
fuſed ; and held a good ercuſe of his negligence. It was further 
holden in that Caſe, if a Copyholder dieth his Heir within age, he 
is not bound to come at any Court during his nonage to pzay ad- 
mittance, oꝛ to tender his Fine. And in our Caſe here is an Inkant 
found by ſpecial Uerdi. | | 

3. J think that during the Life of his Father he ſhall be exculed; 


| the admittance of Tenant fo2 Life is a good admittance of the Re- 


verſtoner. | 
It is not found fn the whole Reco2d, that he in Remainder had 
any notice of the Mill, till the very time he cauſed it to be pꝛeſented 
in Court. It is not found the Father had any notice. Vid. Co. 
8 Rep. Francis's Caſe. oF by 
And then a Cuſtom that tends to avoid an Eſfate ſhall be taken 


 fricſp. And if the Father had had notice, he being Tenant fo2 Life 


ſhall not pꝛejudice him in Remainder. Conisbies & Ruskies Caſe. 4 
Crook Eliz. 459 . 
All this J have ſafd admitting the Cuſtom to be good. But J con- 
ceive this Cuſtom is not good, and it fs unreaſonable that the Mill 
muſt be pꝛeſented within a year and a day. All Cuſtoms againſt 
reaſon are void. Lit. ſe&. 209. 5 H. 7. 9. Mo man ſhall take ad- 
vantage of his own neglect, to deſtroy another mans Eftate. 
Another thing is. It this Cuſtom were good, it muſt Hold unt⸗ 
verſally in all Caſes. But that is not ſo; as if the Cuſtom is ſo, 
and the Low doth not keep his Court within a year and a dap. And 
in all this Recod, it is not found, any Court was kept. If the Ex⸗ 
ecutoꝛ conceal the Mill a year and a dap, 02 the Deviſee hath no 
notice, and he doth not pꝛeſent it. A Deviſe to one fo? foꝛty pears, 
the Remainder to one and the Heirs males of his Body, the Re- 
mainder to another and his Þetrs, it were unreaſonable to ſay, the 


default of the Devilee fo2 years ſhall pꝛejudice them in Remainder. 
| Authozittes 
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Authozities on this Point. Co. 5 Rep. Perymans Caſe. Moor 
pl. 50. Wilſon & Wiſe's Caſe. Croke Jac. 101. Whitton & William; 
Cuſtom of Nonclaim ſhall not bind him who is beyond Sea. Croke 


Jac. 226. Underhil & Kelſey. 

Earl Ser jeant pro Defendente. 7 | 

As to that which hath bien ſaid, there was no notice given to the 
Father oꝛ Son, J conceive they ought to take notice at their pert, 
J know-none is bound to give it them. | 

As to the unreaſonablenefs of the Cuſtom, J conceive .Perymans 
Caſe in Co. 5 Rep. is ſtronger than this; which was, That if a Fe- 
offment o2 Gꝛant of Lands holden of the Banno2 were not pzeſented 
at the next Court, oꝛ at any Court of the ſaid Banno? to be holden 
within a year, that ſuch a Feoffment o2 G2ant ſhould be vofd ; and 
held a good Cuſtom, and diverſe other Caſes put in that Caſe; 

Me ſaith the Cuſtom is not found, and there was no Court holden; 
I think it needs not, fo2 that was to be intended. Let it be at his 
peril. This Objection was made in Perymans Caſe,and its anſwer- 
ed, it ſhall be intended. Let it be at his peril, and he that will take 
benefit muſt cauſe a Court to be holden; 

There is one material point in the Caſe, . _ 

Whether the not pzeſenting the Till of John Smith the Teſtatoz 
within a year and a day after his death, hath made the Till void, 
— void, notwithſtanding the Heir was within age, it ſhall not 

e good | 

Jf the Till be void, then is the Father in as a Coppholder ac- 
coding to the Cuſtom of the Banno2 at Common Law, and his 
Surrender to Bagnal is good, and the Eſtate of his Heir in Re- 
mainder is void. | 

J (hall conſider two things, 

One in reſpect of the Heir. | 

Another in reſpect of the Purchaſer; 
1. In reſpec of the Meir. 


One Dbjection is, That he is an Inkant at his Fathers death. 


J anſwer. Ik he will claim the Land by a TUHli, he muſt take it by 
a Mill warranted by the Cuſtom 3 and if the Wilt be void, his 
_ Eſtate fails, | | 

There is a great difference between an Eſtate made to an Inkant, 
when he is to take it in poſſeſſion, and when by way of Remainder oz 
Reverſion, by fozce of a Conveyance, A Died of Feoffment to an 
Jnfant without Livery, notwithſtanding his Jnfancy is not good, [a 
Bargain and Sale without Enrolment : Þe ſhall have no moze n2t- 
viledge to claim an Eſtate by deſcent of Title, than a man of fulk 
age; thoſe Conveyances are made void by Law, and this by Cu- 
ſtom, as fn Perymans Caſe, Zouch and Bampfields Caſe. The year 
and day it is clear that is expired, befoze Thomas the Father ſold the 
Land, and the preſentment of the Mill by Thomas the Son comes 
long after the death of the Father, Then a man is to take advantage 
ok a time, he muſt take advantage be the Caſe never lo hard. Sir 
George Binions Caſe in this Court. 

A Fine levied and no claim made by the Anceſfoz, and perhaps he 
might live four of the live years; the —_ he that hath the CO 
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though he be never fo tender in pears, muſt begin whers the Father 
left, atcoꝛding to the Statute, 02 elſe he is barrev. 

There is difference when an Jnfant hath an Effate War is beter 

in him, and when he hath it not, but is prevented by (ome: inter 
venient Act when he hath it, the Law will poten ff, but if it 
never comes to him the Law takes no notice of it. Co. km. fo. 246. 
A man is ſeiſed of Lands in Fee and dies, his Wife! enſeint, then 
there is abatement, then the Jſſue is bozn, he is toner of his Entry 
notwithffanding his Infancy. Co. 8 Rep. fo. 99, b. Sit Richard 
Lechfords: Caſe. By the death of his Father he had the Land 
delcenden to him, and did not make his clatm being beyond Sea; 
becauſe he hath it, the Law will pꝛeſerve it foz him, but in our 
_ the Will was not a compleat Conveyance without the pꝛe⸗ 
entment, 
2. In refpect of the Purchaſer. He knew if a Tilt were, it 
mult be ptefented; if none were, it would not hurt him: he ſearched 
and found it not, and could no otherwiſe inkoꝛm himſelf, Com⸗ 
mon Law and Statute Law in favour of Purchaſers require ſo: 
lempnity in Conveyances ; as Feoffment by Livery, Bargain and 
Sale by Jnrolment, Fine, &c. All this in our Cafe began by A. 
greement. The Tenants made application to their Lozd, that 
they might deviſe the Land; J, ſaith he, pꝛobided, that they will 
pꝛeſent the TUill within a year and a day, that J may know who 
is my Tenant ; and fo2 the good of thoſe that purchaſe and would 
become my Tenants. Perryams Caſe overrules our Caſe in that 
very point. 

One Reaſon moze. J conceive the Eſtate is made void, becauſe 
make the beſt of it, the Son had but a contingent Remainder. 
To the Father fo2 life, the Remainder to the Son and the Heirs 
ok his Body, the Father was to make the pꝛelentment within a 
year and a dap, and it was not done, and after it was ſold, here 
ts nothing to ſuppozt the Contingent Rematnder. J would 
fain know, who hath wonged the Son in this caſe 3 It any, it is 
his own Father; its moze reaſon, he ſhould wong a Son, than 
wong a Purchaſer. 

J conceive Judgment ought to be given fo2 the Defendant. 


Bridgman Chief Juſtice. This ſticks in the opening of the Caſe. 
A Cuſtom fo2 a Copyholder to deviſe, and that it ſhall be good, 
ſo he pꝛeſent it within the year. IJ think it ſhould be ſomewhat a 
ſffrong Caſe, becauſe it is Modus Conſuetudinis. There is one 
Cuſtom found, Every man may deviſe, then comes a ſecond Cuſtom 
(which is not made part of that Cuſtom.) which is about the pꝛe⸗ 
ſenting it, this is a diſtinct Cuſtom. So it differs from Perrymans 
Caſe, and Co. 5 Rep. Gray's Caſe; he ſhall have Common paying ſo 
much, it is parcel of the Cuſtom, and there is great difference, 
where it is parcel of the Cuſtom, and where not. This J think 
_ a difference in the Cate, ik it be thus as J think it fs in the 

ecozd. 

Then the Recozd was lookt into, and they were found ſeveral 
Cuſtoms. 


Bridgman 
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Lands it muſt be preſented at the Court, within a year and a day, 


A 
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pere is no Cuſtom limited oꝛ conditional, but ablolute 
to devile ; then here is a ſecond Cuſtom as in the Caſe of Sir Ri- 
chard Lechford ; that if any ſuch cuſtomary Tenant will deviſe his 


then ik no Court be holden within a year and a dap, it is without 
this Cuſtom; and ſo it is not found either way, and non conſtat 
one way 92 other. Adjornatur. h 


Thomaſin verſus Mackworth: 


D Eſolution of the Court delivered by Chief Juſtice Bridgman : Ejectione 
who having put the Caſe upon the Record, thus proceeded. firmæ. 


J will put the Caſe by parcels 3 and firſt ſpeak to ſomething that 
may ſtand in our way. 

1. TAhether when Peter entred he ſhall hold not only till he have 
received the two hundzed pound a piece, but the other poztionary mo⸗ 
nies, 02 whether toties quoties they ſhall have it as it becomes due. 
| Reſp. It Peter might enter, it is not material to this preſent 
Caſe, how long he might retain. | 

2. (hat Eſtate Peter and the reſt of the Feoffees would gain 
upon their Entry; foꝛ it is to the uſe of them and their Heirs quo- 
uſque till they have raiſed the ſeveral ſums ? Js it a Fee ſimple oꝛ a 
Chattle? „ «Ä— „ | 

Reſp: The woꝛdg are, the pꝛemiſeg ſhall be to the uſe of them ant 
their Heirs till tl fp have levied (o much; it ſeems to be a Fee ſim- 
ple 3 To it was agritd in Bosworths Cale in this Court, 
No J ſhall conſider two things. | 

1. The metits and matter of the Caſe as to the Truſt, 

2. Upon this particular Recoꝛd whether tt be perfec- 

We have all agreed in the matter of the Cale. 

And as to that the Caſe is this. | = : 

Humfry Mackworth upon a Marriage with Mary Venables makes 
a Feoffment by Jndenture to Peter Venables and others, and this is 
to ſeveral Uſes, one part to himſelf and Mary his intended wite 
fo? a Jointure, another part to himſelf fo2 life, the Remainder to 
his Son by her in tail, the Reverſion of all to himſelf and his 
Heirs : by this Jndenture he covenants to pay ſeveral hundzen 
the pounds to the Daughters, he covenants within thꝛee months after 
birth of every Child to pay ta Peter Venables and the other Feoffees 
the ſum of two hundzed pounds; and it is the meaning of the par- 
ties and ſo thereby declared, that if ſuch payment be not made of 
the ſaid ſums, then the Feoffees and their Peirs ſhall ſtand ſeiſed 
of all the pzemiſes (except the part limited fo2 jointure, and that 
fo2 the particular Eſtates) until they have levied the ſaid ſeveral 
ſums; after this conveyance they have Jſſue Peter bom 1659. and 
Mary bozn 22 Novemb. 1641, * of theſe hundzed pounds = 

| 0 = patd: 
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id: on Humfry 3 he continues mn poſſeſſion, and in 
uly 1652. p61 conſideration of g Barriage ot Thomas hi Son 
with Ann Buckley aud of a ſettlement he-makes a Leaſe and Releaſe 
of all bis Lands, -part to the uſe; of: Ann Buckley fog her Jointure; 
part £02 99 pears ta the ule ot his Son if he ve lo long; the other 
part in Bettar to the uſe pf Huwtry for lifes; the Remainder ta Mary 
fo2 her Jolnture inſtead of her old Jointure, after that to the ule of 
Thomas Mackworth if he ſhall ſo long live. Then Humfry, Mary and 
Thomas levy a Fine of Lands in Sutton - Betar und Betar-Strange, but 
not in Cronckfield to thefe-nfes ;thep find Humfry dies, Thomas 
enters, neither of the hundzed pounds yet being ſatisfied, the value 
of the Lands in Bettar and Cronckfield -are. ot. one hundzed and 
twenty pounds per annum value; lo that during Thomas his life and 
before this, the two hundꝛed pounds might _ been raiſed vut of the 
pꝛoſits: So the Queſtion is this. 
___Whetþen Peter Venabl vat raiſing the two 
hunded potinds, when it might have bien * map enter and 
hold over againſt Thomas Mackworth and Ann bis wile who come 
in as 2 | 
gli hold they may. 
'Ith ben urged they aneh 


| mg es 19 Jerence 

Uſe, till 4 ſum be paid o2 might be Paid; fo2 if be — negligence | 
will not take it, he muſt not inder another. 

2. Thomas und his lite come in as Purchaſers fo2 valuable con- 
fideration, though he be a Son, yet he comes in as a Purchaſer ; | 
as in Sir Nicholas Armitages Cale, | 
. The Sir: Andrew Carbets Cale Co- 4 Kep--wheteupon the 
learning of balding over is grounded, was a Caſe nfeche firſt im ⸗ 
peeſion, and the differences, are notable; in in aur Cale Freter Ve- 
nables and the others are parties; bers Humfty Mackworth hath 
right to the Limitation of the did te, which (as was fan) did nor 
ceaſe by Non payment without Entry oꝛ Claim. In Sir Andrew 
Corbets Cale, the Heir was a wong doer, the Heir as Heir did re- 
ceive the pꝛoſits, and it was reaſon he ſhould not gain by his own 
wzong. Here is a Purchaſer who comes in dy title, and the wife 
bought a good Poztion. Pet J conceive the Entry of Pater fo not 
payment of the ſeveral hundzed-pounds is-lawful.. . 

Let us ſearch inta the reaſon of Law touching boldivg over 
„ gn Þeir * an Aflignte where the hats nene with- 


Although thele binvs. of Limitations are created by the-Statutes 
of Ales and Illis and na otherwiſe, pet the reaſon; id grounded 
-upon the Common Law. The Common Lom it ſelf makes: a dif- 
ference between an Eſtate fo2 a time certain, and adimitation till. ſuch 
a ſumm be leviey, 27H, 6. 10. cited in Covlter's Cale Co, S Rep. 31. 
If I-grant ten Loads of Fuel ta a man to be taken within my Mom 
at à certain Feaſt from year to peax, fo2 his life 02 years, and the 
Hantke doth not take it every year; hut ceaſekb(o2 two oz tour years, 
be (hall not take all * fifth. years. 802 (hall he. have other W 

b 02 
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fo? it was his folly he did not take them at the times limited. Ik J 
bave a grant af ten Leads ot Mood, and the Owner hinder me 
one year, becauſe it is certain what J am to have, J cannot next 
year take twenty. Mich. 37 El. B. R. Southwel and Wades Caſe, 
Jfind it not in the pꝛinted Repozts, A difference there was taken be⸗ 
twirt a grant of a thing in render and of a thing fn prender. Jf J 
grant to a man four hundꝛed loads of Faggots pearly out of all my 
Lands, if he take them not one year, he cannot take double the nert: 
I the Gꝛantoꝛ himſelf were to eut chem, ſo as he is to da the firſt 
act, and ſo lies in render, ſaith the Book, then he ſhall receive four 
hundzed Faggots next year: Jt muſt be underſtood that he may 
diſtrain fo2 them, there ſhall be recompence fo2 them in diſtreſs, this 
is in caſe when it is certain. 

But where the Eſtate limited is uncertain as fn our Caſe, Quo- 
uſque untill ſuch a ſumm be ratſed, where the determination is 


caſual, there if the Heir o2 Reverfioner - will Hinder me to take the 


pofits, he ſhall not take advantage of his own wong, but it is 
at mp election to bz{ng mp Action oz hold over at Common Law, 


-fo2 oe that J ſpeak now. By the Statute Welt.'2. c 19. The 


Tenant by Elegit ig to hold Quouſque debitum fuerit levatum, and 


by the Statute de-Mercatoribus the Tenant by the Statute thall 
hold Queuſque debitum fuerit lebatum pleioment they may hold 
wer in that-caſe-;* if the. Coniſoꝛ o? his Heir interrupt them, they 
hall hold over. Sir Andrew Corbets Caſe. Co. 4 Rep. und in 15 


H. 7. 15. All this is at Common Law; the Law makes the con⸗ 
ſtruction, if the party himſelf vo the wrong, he fhall take no advan- 
tage of it: and the Lam makes no difference-where he himſetf-inter- 
rupts, 92 another that is Afſignie oz claims under hem; thereſoze 
ia Judgment be eritred into, o; a Statute be acknowledged, and 
the Contſoz ſells the land, the Extent is {aid upon the Purchaſer, 
and the Purchaler interrupts the Coniſe, he ſhall hold the land 
8gaiuft the Purchaſer ; ko no man ſhall take advantage of his own 


« wzong, by the ſame reaſon here in our Caſe too; here a Feoll⸗ 


ment is made to the uſe of Humfry Mackworth of aff the Tands foz 

$ Ute, and aft pareieidiar Umitation of part, the Fx of the 
whole is limited to -Humfry Mackworth and his Þeirs, then there 
is a Covenant to pay certain ſums ot mony ; and in the Feoffment 


en Declaration, if thefe ſums be not paid, then the Feoffzs hail 


ſtand fejfed of the Premiſes till they have levied the lat ſums: when 
there was a failure of payment of the mony they might have entreds 
if they had entred, and Humfry had entred upon them, they might 


hold over; pari ratione When he continues poſſeſſion and receives the 
- pzofits.3 by the ſame reaſon, if Humfry had aſſigned, oꝛ 02 a valuable 
dconſideration had conveyed over the lands to another after the faflure 


of. papment, the Feoffee 92 Aſſignee takes the Eſtate ſubject to this 
Ute am lpable to the Charge. Foz though J take Thomas and his 


wife to be. Purchaſers, yet they come in under Humfry, whoſe 
Eſtate at the time of the ſettlement is clog d with this Ute, 5 

then Thomas and his wife could not have it any mote than NRumtry: 
Now'the ſeeond refolutisn in Corbets Caſe pzoves our Cate; there 


it is refolved, when the Peir of the Deviſck in that caſe, oz he in 


Reverſion 


R N . 
; r le 8 7 
2 >; 4 __ N ry 
: be . 2 
K * . — * 
. 


Tran R 


pounds, afterwards the Executoꝛs enter. Belolved that the Eſtate 


Reverſion oꝛ Remainder in the caſe of a Leaſe oꝛ the limitation of an 
Ce, entreth upon him to whom the land is deviſed, demiſed oz li⸗ 
mited, and putteth him out, he may reenter and retain the land 
over until he levy the whole ſumm; the Book gives it foꝛ a Rule; 
that where he that is to have the land does the wꝛong, he ſhall not 


' take advantage thereof. There is ſome difference between that Caſe 


and ours, and that Reſolution and our Caſe : the Reſolution men- 
tions the Entry of him to whom ſuch Eſtate was limited, and then 
an Expulſion.z but in our Caſe Peter and the other Feoffs did never 
enter after the mony did fail, but Humfry did continue the poſſeſ- 
ſion and took the pzofits, but pet notwithſtanding this difference, 
the reaſon is the ſame : In the pzincipal Caſe there was no Ex- 
puiſion, the Þeir entred after his Fathers death; that Caſe did not 
pinch upon the Expulſion, but upon the Tou, it was a w2ong to 


take thoſe p2ofits that did belong to another. So in our Caſe, though 


no body entred upon Humfry, yet Humfry did a Tozt, when he failed 
to pay, he could not have held over, at the beſt he is but Tenant at 
ſufferance. Lands are limited to me and my Heirs quouſque till 
J pay ſo much mony, and if J fail to pay, then to remain to John 
a Down and his Þeirs z J am but Tenant at ſufferance, if J hold. 
ober. J bargain and ſell lands to you and your Peirs, the Bargainte 
hath Eſtate befoze Entry, and he is a good Tenant to the Præcipe 
in a common Recovery, pet he can bzing no Treſpaſs, J limit 
Uſes and revoke them, and limit new ones, the Ales ſettle without 
Entry oz Claim, yet not ſo ſettle as to bꝛing an Action of Treſpaſs ; 
and in our Caſe if he holds iorfger, he holds quaſi Tenant at ſuf-< 
ferance, and as he is (0 is his Aſſignee, in the ſame Caſe as he from 
whom he claims. 4 | | 
There is much difference, where he comes. in as an Alignte and, 
under him that did the wꝛong as in our Caſe, and where an Eſtate 
is derived to him by ſubſequent Conveyance, Croke El. p. 800. 
Mich. 42 El. B. C. Blackborns Caſe, Molineux ffands ſeiſed to the 
uſe of himſelf fo2 life, and after to the ulſe ok his Daughters who 
ſhould be unmarried at the time of his death, until every of them 
ſucceſſive ſhall o2 may have levied five hundꝛed pounds, Remainder 
to his eldeſt Son ec. He had four Daughters, the land was wozth 
an hundzed pound per annum, the Father died in 30 Eliz. the Son 
enters in 42 Eliz. the eldeſt Daughter enters; the Court held ſhe 
ſurpaſſed her time and could not enter. It Humfry in the ſame 
Conveyance had limited the lands foz the payment of the lum, 
and in dekault thereof to the uſe of the Feoffes quouſque &. and 
after to Thomas Mackworth, then J think it had ben otherwiſe; but 
fn our Caſe he claims under an Eſtate conveyed: by lubleguent Con⸗ 
beyance.. ff | 1228 
Dne Caſe ſeems to be againſf us. More n. 754. Roſſes Caſe. 
A Fine is levied to the uſe of himſelf fo2 life, the Bemainder to his 
Executoꝛs until they ſhall have levied thx hundzed pounds oz the 
perfoꝛmance of his TUill and dies; the Executoꝛs permit a ſtranger, 
that is, the Earl of Rutland who was next in Remainder, to 
enter, who receives greater pzofits than will pay the thi hundzed 


of 
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of the Executo2s was determined by their own negligence; but 
that Caſe goes no further than to himſelf and his Executoꝛs. It 
appears not whether was living when it came in 
queſtion, it appears not whether there was a limitation over after 
the Carb, it appears not whether the Eark was Tenant in tail, fo2 
then the Reſolutfon was good Law. This caſe was not till Coke 
was Attozney General. If it be otherwiſe, J muff luſped and deny 
the Report, becauſe no year is ſet down ; and it is ſaid an Action 
of Ejectment is bzought in the Common-Pleas, and afrerwards 
the motion was made by Coke Arturtey General; this forms im- 
probable, but in Sir Andrew Corbets Cafe, where were the very ſame 
Chief Juſtice and Judges the reſolution is clear againſt it, and ſure 
they would have mentioned that reſolution. | 

Peter Venables and the other Feoffius fox Non-payment had a 
right to enter, and might hold over; and the ſublequent Convep⸗ 
ance made to Thomas Mackworth, ſhall not take away the power 
. Intereſt veſted in the Feoffes, And ſo J have done with 
t at. 

Though my Bꝛothers agree in Judgment, yet J have not fully 
communicated all the particular points J would inſift on. 

The matter is this. An Action is bꝛought foz Lands in Bettar, 
and fo2 Lands in Cronckfield; Judgment ought to be given fo? 
the Lands in Cronck field fo2 the Defendant; but not fo2 the Lands 
in Bettar. This is the Caſe : | 

Jn 1653. a Fine with Pꝛoclamations was levied by Humfry 
Mackworth and others, and no Entry made; now this Fine was 
not of Lands in Cronckfield, but in Abbots-Bettar and Bettar- 
Strange: J hold Bettar is in this Fine though not named, yes, J 
hold this Fines bars; no Entry is made by Peter Venables the 
Leſſo2. of the Plaintiff till 12 Car. 2. TUhether this Fine with Pꝛo⸗ 
clamations and Non-claim doth bar Peter Venables; as to Bettar 
J think it doth, if Cronckfield had been in the Fine it ſhould have 
barr d fo2 that too. | 

As to the Lands in Bettar ariſe two Points. 

1. (Ulhether the Action of Ejeament being bꝛought of Lands in 


4 Co It. 


Bettar per ſe, and the Fine being of Lands in Abbots-Betrar and 


Bettar-Strange, and not of Bettar, whether the Court will adjudge 
that this ſhall have an influence upon the Lands in the Declara- 
tion 02 not ? | 

2. What ſhall be the operation of the Statute, and how far 
this Fine and Non ⸗ claim fo2 five years ſhall bar the right of Peter 
Venables ? | . | 

As to the firſt Point. It was taken fo2 granted at the Bax that 
the Fine doth not extend to Bettar the Lands in the Declaration. 
But J do hold that this Fine hath influence upon Bettar as this 
Caſe is; a Fine levied of Abbors-Bettar and Bettar-Strange ſhall 
wok upon Bettar in this Declaration. 

Upon this ariſe theſe Queſtions.. | 

1. Nlhether there be thtie Towns, ' Abbots-Bettar, Bettar-Strange 
and Bettar 502 | ; 


2. (Whether 
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2. Whether only two Towns, Abbots-Bettar, and Bettar-Strange, 

and no Bettar without addition, 2 Sx 

3. Mhether there ſhall only be but one Town Bettar, and the 
other two Pamlets in the Town of Bettar. 1 
de it as it will, J conceive by the Kecowd the Lands in Bettar 
in the Declaration, and Abbots-Bettar and Bettar- Strange in the 
Uerdid are the ſame Lands fo2 theſe Reaſons, 

1. There is ſuch a Town as Bettar per ſe ; the Jury having found 
the tenementa' in the Declaration, all the parties are 
eſtopped to ſay there is no ſuch Town, nay the Sheriff himſelf is 
ator if an Habere facias poſſeſſionem be ſent him of Lands in 

ttar, N i c 

2. The Lands in Abbots-Bettar and Bettar- Strange are neceſſa⸗ 
rily intendible to be the ſame with the Lands in Bettar in the De- 
claration; fo2 the Aerdia is de tenementis prædictis, that is of Bet- 
tar as well as Cronckfield. The Jury find the firſt Indenture in 
hec verba; A Gzant inter alia de tenementis prædictis ( that is) 
the Tenements in the Declaration? 

3. They find the Bargain and Sale to Sir Robert Eaton, de 
tenement is prædictis (that is) the Lands in Bettar and Cronckfeild. 
The Jury find alſo, a Fine levied de tenementis in forma ſequeñ ꝝ 
the omiſſion of (prædict) in many Caſes in pleading may be fatal, 
but ſhall not be ſo in a Uerdia 3. what had the Jury to meddle with 
Tenemeuts, other than in the Declaration. | 

It is a frequent Rule; a Aerdia ſhall be favourably intended. 
J will put one Caſe, Hill. 12 and 13th of this King betwfen Hoare 
and. Dix in this Court. The Declaration as to the Ejeament 
Leaſe was of ten Acres of Land in the Pariſh of Spratton; upon 
the ſpecial Uerdic, the Jury find the Father of the Leſſo2 was ſeiled 
of the Lands in the Declaration cc. Then they find an Jnden- 
ture mentioning divers Lands in other Pariſhes, and all his 
Lands called N. lying in the Pariſh of Spratton, but did not find 
theſe were the ſame Lands in the Declaration; it was adjudged 
the Lands in the Declaration ſhall be underſtood to be the fame 
Lands called N. in Spratton ; the reaſon was to what purpoſe ſhould 
the Jury meddle with other Lands, Cro. Car. p. 458. Cleve and 
Veres Cale. Ejectione firmæ of the ſcite of 8: Bannoz and one 
hund2ed and twenty Acres of Land in B. The Jury find. the Leſſo2 * 
was ſeiſed in tail of the Manno of B. and that this Mannoz was 
deliveced in Extent, but doth not ſay the Land in the Declaration 
was parcel of the ſaid Mannoꝛ ; and by Crook and Jones, this is 


not material, fo; being in a ſpecial Gerdia it ſhall be intended, 


otherwiſe there would be no cauſe of a ſpectal Uervic,. Cro. Eliz. 
p- 828. Peck and Channels Caſe. Upon a ſpecial Uerdic, one Burly 


was ſeiſed in F& of diverſe Lands in Shal ford, and: deuiſeth all 


bis Lands in S. to his Il ike fo2 life, and after all thoſe: his Lands 
in Shalford called Somersby to W. B. in tail cc. Anderſon took au 
Exception to the Uerdict, becauſe it was not found that theſe lands 
are called Somersby v but per Curiam, fozaſmuch as the contraty is 
not found, it ſhall be intended that he had not other lands in Shal ford 
than thole which were called Somersby. 3 Co. Sit George 12 
ute 4 aſe 


* 
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Caſe, vid. the pleading of that Caſe. Jf there were thi ſeveral 
Towns called Bettars, the Fine of lands in Bettar could not extend 
to Abbots-Bettar'and Bettar-Strange ; Cro, Jac. 120. Stork and Fox, 


... two 'Uills, Walton and Street in the Pariſh of Street, a Fine was 


tevied of lands in Street, adjudged the fands in Walton thall not 


. paſs, becauſe they were found to be diſtinct Uills. Ik Walton had 


bien an Hamlet of Street and the Fine had bien of lands in the Þartſh 
of Street, all had well paſſed. On the other ſive the Law map 
well take Abbots-Bettar and Bettar- Strange to be both but Pamlets 


ak a place called Bettar. Cro. Jac. 574. Monks Caſe, A Fine map 


be levied of a Cloſe by a known name in a Uill, without mentioning 
the Util o2 Pamlet where it lies; in our Caſe you muſt take them as 
Pamlets of Bettar , you muſt underſtand it ſo, otherwiſe you will 


mate the Jury foz\wozn, and contradia the Declaration; the Fine 


was levied of lands in Abbots-Bettar and Bettar-Strange within the 


| Town of Bettar, o2 otherwiſe Bettar muſt be underſtood not to be a 


Town per ſe, but a general name fo2 both of them, oꝛ elle the men- 
tioning of it in the Fine had been nothing. | 
The intendment is the ſtronger here, becauſe it is not a total 


variance from the name; they agree in the name. Diſtingulſh a 


A 


Town between upper and lower, yet it is but one Town. 
Now having made it appear that this Fine is to purpoſe, then 
comes the other point. 

Chat ſhall be the operation of the Statute, and how far this 
* and Non-claim fo2 five years ſhall bar the right of Peter Ve- 
DADIES, - 

To clear this point J muſt diſtinguiſh between that part of Bettar 
limited to Mary in her joynture, and the reſt of Bettar: Therefoze J 
muſt now ſtate the Caſe. | ix + | 

14 Car. 1. a Feoffment by Indenture was made by Humfry Mack- 
worth of all the lands in Abbots-Bettar and Bettar- Strange; all Bet- 
tar-Strange and part of Abbots-Bettar to the uſe of Humfry and Mary 
fo2 her Jointure and to the Þeirs of Humfry; the other part of 
Avbots: Bettar to Humfry fo2 life, the Remainder to the Peirs Bales 
of his body; then comes a Declaration of the payments of the 
hundzed pounds, and upon failure of papment the Feoſfæs ſhalt 
enter into all the pꝛemiſſes except thoſe limited fo2 a jointure. Peter 
and Mary are bon and the hundꝛed pounds not paid. Afterwards 
by Leaſe and Releaſe Humfry and Mary convey the Bꝛemiſſes in 
Bettar-Strange and Abbots-Bettar ta Thomas and Ann Buckley, part 
to Ann fo2 her fointure and part to Mary inſtead of her old jointure. 
Mich. 13 Car. 2. this Fine was levied by Humfry and Mary, Thomas 
and Ann. As to the lands limited by the firſt Indenture ta Mary 
fo2 her jointure ec. after the Eſtate of Mary determined theſe were 
Iyable to the hundꝛed pounds. So that J conceive upon fatlure of 
payment, the Reverſion of the jointure was p2eſentiy veſted in the 
Plaintiff, I limit lands to one fo2 life, and after his death to ano- 
ther, he hath a pꝛelent Eſfate though not to take effec tilt after 
the others death. When Humfry and Mary did leaſe and releaſe 
part ta the uſe of Ann Buckley fo2 life, the other part to Thomas 
ko; life, they being Tenants foz life, a 2 levied by Tenant = 

* ifs 
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life is a forfeiture ; kor 1 the reft of Abbots-Bettar, all the Ates of it 
_— fo2 non-payment of the hundzed pounds. Do that the Cale 
is thus. 

Humfry Mack worth is ſeiſed to him and his Heirs of the Lands, 
pꝛobided if an hundꝛed poſinds be not paid within tha months next 
after the birth of ſuch a Child the Feoſſtes to enter. The mony 
is not paid, the Eſtate to Humfry being with a quouſque ceaſeth; 
the Feoffies enter not. Humfry makes a Leaſe and Releaſe to Uſes, 
and levies a Fine upon that Leaſe and Releaſe, then five years 
paſs. The Queſtion is, whether this doth not bar the Entry of the 

Feolſtes? J hold it doth. 

'J a man makes a Feoffment to one and his peirs quouſque ſuch 
ſums be paid, and there is a failure, then after failure ot payment 
to another, after failure he levies a fine, whether this bars: 

It may be ſaid here is a continuance of the old poſſeſſion, and 
that partes finis nihil habuerunt. Dur Cale goes further. A Feoffment , 
to the uſe of Humfry Mackworth and his Heirs quouſque failure of 
payment, he doth not then levy a fine, but firſt makes a Leaſe and 
Releaſe, and then levies a fine ; that Leaſe and Releaſe hath now 
turned the Eſtate to a right. A Leale for pears being in Eſſe, ano-, 
ther Leaſe fo2 years was made to Safin to begin after the end of 
the firſt Leaſe, the firſt Leaſe determins; the ſecond L eſſte doth not 
enter, but he in Reverſion entreth and maketh a Feoffment, and 
levies a fine with Pꝛoclamations, and five years paſs without Entry 
02 Claim, and it was reſolved that the Leſſte fo2 years was barred. 
Saftins Caſe, Co. 5 Rep. fo 124. But if the firſt Leſſte had been 
ouſted, and the Dilleiſo? levied a fine, and he that had the future 
intereſt enters not within five years, it ſhall not bar, foꝛ the Dil⸗ 
ſeiſo2s fine did not diveſt the future Intereſt. Mich. 21, 22 Eliz. B.R. 
Sanders Caſe, This Caſe of Saffin is ſomething otherwiſe repozted 
in Croke Jac. p. 61. Hulm and Halocks Cafe Croke Car. 201. Fine 
and JNon-claim ſhall not bar an Eftate which is not turned to a 
Right. That which J intend is this. There is a Conveyance to 
the uſe of Humfry and his Heirs quouſque failure of payment," 
Humfry when he fails of payment and continues poſſeſſion, at beſt 
he is but Tenant at ſufferance; then he makes a Leaſe afterwards 
to Sir Robert Eaton fo? five years, by vertue whereof he was pol. 
ſest: Now if a Leaſe fo2 years by a Tenant at will makes a Dil-<- 
ſeiſin, then a fortiori Tenant at fufferance by ſo doing turns the 

-/-2+55 Eſtate to a Right: He goes rarther, there is a Releaſe too of the 
Inheritance. So here is more than in Saffins Caſe, here is a med- 
ling and diſpoſing of the Land; it puts the Eſtate of the Feofies to 
a Right, and the fine being levied when put to a right, it hath bar- 
red, no Claim being made within five years. 

J have done with the merits of the Caſe. 

Something was laid to the Uervic, it was ſaid the Gerdi was 

1. The Ualues of the Lands are not ſet down. 

Reſp. It is not neceſſary upon this Aer dic to find any value of the 
Land, it is found as to the two hundzed pounds nondum fatisfecit, it 
is found they are not paid, Ergo it is due. : 

| P 2. 't 
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2. It is found that the mony is not ſatisfied, but it is not found 
that it is not raiſed. 

Reſp. Mone were to raiſe it but the Feoffees. The matter is, 
whether the monp be ſatisfied-to the Feoffes, and not whether the 
Daughters are ſatisfied : but the mony could not be raiſed by the 
Feoff&s, fo2 they were never in poſſeſſion. 


3. Dorothy Mack worths Mother had part in joynture, and ie 


doth not appear what part it might be. 

Reſp. 1. It will be collected, Dorothy Joynture was only a Rent 
Charge iſſuing out of an Þouſe, 

2. Suppoſe ſhe had a joynture, pet it appears expꝛeſly that Hum- 
fry was ſeiſed in his demeſne as of Fe of Cronekfield and Bettar ; 
if — = a ſoynture of them, he could not be ſeiled in his detneſne 
as of Fe. | 


JI contlude as fo Bettar the Defendant is not guilty, and as fo2 
the Lands in Cronckfield Judgment ought to be given koz the 
Plaintiff. Judgment intretur quoad, &c. 


Termino 
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Treſpaſs. 


Termino Michaelis, 


18 Car. 2. Com. Banc. 


LO 
— — 


Atkins verſus William Cleaver & Richard Makepeice. 


De Plaintiff declares that 1 Junij 17 Car. 2. the Defendants 
vi & armis bꝛoke his Cloſe and Þouſe, and aſſaulted him, 
and impziſoned him. till he paid 40 1. The Defendants 
as to the vi & armis, &c. præter bjeaking the Houſe and 
Cloſe, and aſſault and fmpziſonment, non culpabiles, the. Jſſue not 
pet tried; as to the reſidue of the Treſpaſs, the Defendants ſay, 
Pe ought not to have his action againſt them; fo2 they ſay befoze 
this time 13 Febr. 17 Car. 2. there was a Latitat directed to the 
Sheriff of Warwick, by which he was commanded to take the Plain⸗ 
tiff ſi inventus fuerit in balliva ſua, &c. ad reſpond, Elizabethz Taylor 
to a plea of Treſpaſs ac etiam billæ 80 1. Then they lay this Latitat 
was the 6th of March 17 Car. 2. delivered to the Sheriff, and the 
Sheriff makes a Tarrant the ſame ſixth day of March to them 
amongſt others, that thep ſhould take the Plaintiff and they ſap 
that they and the other Defendants 1 Maij 17 Car. 2. did take the 
Plaintiff and detain him in Pziſon till Elizabeth Taylor gave her 
conſent that he ſhould be diſcharged; then they take a Traverſe, abſqʒ 
hoc quod idem Willielmus & Richardus are guilty of the Treſpaſs 
afozeſato, przd' 1 die Junjj ſeu aliud tempus ante ſeu poſt retorñ ejuſ- 
dem. 
To this the Plaintiff hath demurred ſpectally. 
The Cauſes are two: 9 
I, The TUarrant was made to the Defendants and others, and, 
they (ay the arreſt was made by them only. 
2, The Warrant ts to them and others, and doth not name them, , 


1 H. 7. 19 


Earle Serjeant took other Exceptions. 

1. Pere the Bayliffs juſtifie by a Warrant, and do not pzoduce \ 
this TUarrant. | | 

2, To the Plea it ſelf; that they detained him until the laid Eli-_ 
zabeth did give her conſent to diſcharge him; and do not ſhew when, 
02 where, 02 how long, this is altogether uncertain. 

3. IJ take the Traverſe to be ill and falſe ; this Traverſe is part 
of the Plea here. Some traverſes are not ſo, only fo2 foam abſq; 
hoc, that they were culpable befoze the ſuing out of the CUrit, oz 
aſter the retoꝛn of it. The TUrit was lued out 3 Febr. the Tarrant 


was made the ſirth of. March, the Arreſt the firſt of May, the-retom 


aſter, 


= 


+ ſoned him until he had entred into a Bond. 
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after, they ought to have traverſed, abſq; hoc that they were guilty 
befoze the Arreſt, oz after the Diſcharge. They may be guilty aftee 
the Teſte of the Writ, and befoze the CUarrant, and they may be 
guilty after the Diſcharge, and befoze the retom, 36 H. 6. fol. 7. tit. 
Juſtificat 11 B. It a Capias comes to the Sheriff to take a man, and 


| the Sheriff makes a TUarrant to one of his Bapliffs to take the 


ſame man, who takes him, and after the Sheriff doth not reto2n the 
Writ ; Now is the Bayliff puniſhable by faux Impriſonment by the 
act of the Sheriff; they have not laid that they ever retoꝛned the Mar⸗ 
rant to the Sheriff, no2 that the Sheriff ever retoꝛned the Trit, no2 
have they pꝛoduced the Warrant. Ik a Bapliff arreſt a man, if he 
alledge a Warrant, he ought to pꝛoduce it in pleading. 

They plead that they impꝛiloned him until Elizabeth Taylor the 
Plaintiff had given her aſſent to his deliverance ; they do not ſay 
that they diſcharged him then. 

Other Exceptions, De placito Tranſ. ac etiam billæ ſecundum con- 
ſuetudinem. Pour Lozdſhip may well judge of this. 

Windham Serjeant Coztra, 

Foꝛ the firſt Cauſe of demurrer: It a Tarrant be made to two 
perſons, and one arreſts him, this is a good watrant and a good 


- juſtification, where it is joyntly and ſeverally, Coke Litt. fol. 18. b. 


— it is fo2 the execution of Juſtice, Hutton fol. 127. Laſhpooles 
alc. * 

As to the other, That it was directed to him and others, and doth 
not ſap who thoſe others are, and names them not. 

Reſp. It he did ſolely execute it, then tis good enough. 

Next Except ion, TUe ſhould have ſhewed the Trit was retozned, 


{ And pꝛoduced the Warrant in Court. 


Reſp. A Warrant is not pꝛoperly a Dad. The Warrant is to be 
retoꝛned to the Sheriff with the Pziſoner 3 they are not to have this, 
therefoze not pꝛoper to pꝛoduce it. 

Next Exception, They had detained him quouſq; &c. and it doth 
not appear but he map be in Paiſon ſtill, and do not ſhew fo2 what 
time they had detained him. 

Reſp. Its good enough, Crook. Jac. 286. Villers Caſe, they impꝛi⸗ 
J do not deny but its a 
good Authozity to the Sheriff to diſcharge him; they detained him 
quouſq; that is, they detained him no longer. Pere is a general 
declaration of Jmpziſonment, and now they exact particularly the 
time. It is the agreement of the party which is required, and ik he is 
not delivered then, Action of Faux Impriſonment lies. 

As to the Traverſe, we plead juſtification; and traverſe that we 
are not guilty befoze the TUrit ſued, o2 after the retoꝛn: After the 


* TUrit we plead the Tarrant made, and we averr that it is the ſame 


Treſpaſs, and that by vertue of the CUarrant we arreſted him: Admit 


"> there had been no Traverſe, the want thereof is aided by 27 Eliz. 


1 Leon. p. 44. : 
As to the Ac etiam, the TUrit is a common Lat. de placito Tranf. 


Here is enough fo2 the Sheriff and the Bapliffs to warrant them; there 


is enough in the LUrit to juſtifie the Arreſt,which is the thing in queſti⸗ 
on. The (Uarrant ts not made to the 2Bayliff to have him upon 72 
| 2 
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Ejectment. 
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Ac etiam, but de placito Tranſ. and ſo the accepting of him cannot * 


make him guilty of the kalle Jmpziſoment. 


Bridgman Chief Juſtice. He pleads to all but the Impꝛiſonment, 
Not guilty 3 the payment of the mony is no part of the Jmpaiſon- » 


ment, but a conſequent, Adjornatur. 


Smith verſus Paynton. i >; 


[d. le Caſe alarge devant. 


Siſe Serjeant pro Querente. 3 


The queſtion is, whether the ſecond Cuſtom be a void Cuſtom. 


J conceive (0, if taken in a ſtria ſence, though it may be allowed, 
taken with reaſonable Qualifications. Perrymans Caſe in the 5th 
Report hath ben objected againſt me; that Caſe hath a great 
Latitude, and is moze reaſonable than ours There it was one 


entire Sentence, and one entire Condition, and ſuch a Condition 


that muſt neceſſarily follow: Dur Caſe is a diſtinct Caſe. Upon 
this Cuſtom, if the Queſtion be asked, what if he do not deviſe it, 
then the cuſtomary Meir muſt take it? It it be put upon the ſecond 
Cuſtom, if ſuch a Oevile were not pzeſented within a year and dap, 
no Court being holden in that time: Its an impoſſibility it ſhould 
be preſented, no Court being holden, Jn Perrymans Caſe there is 


a poſſibility, he had time to do it at the next Court held after the- 


year, if there was not one within the year. Then the party here 
is out of the Rule Caveat Emptor. Then J purchaſe Land, J con- 
tract, and by Covenant and Collateral Security p2ovide fo2 my ſelf; 
but here it is by Mill, and not by Contract, Dur Cuſtom is, that 
it ſhall be pꝛeſented within an year, whether there were a Court oz 


no. As the Cuſtom of having an Þerriot, whether the man had 


goods oꝛ not: Jt was held a void Cuſtom. Pad this been in plead- 
ing, it had been pleaded by the Defendant, and ought to be found 
there was a Court, and it was not pzeſented accoꝛding to the Cuſtom 
of the Mano. | 
The next Caſe objected fs, Sir Richard Lechfords Caſe, 8 Rep. 


That Caſe is by way of Replication and pleading, and there they 


acknowledge another Cuſtom, that if he come not within a year and 
a day and pay the Fine, the Lozd was to ſweep Stakes, and take it 
away, That Caſe is mote reaſonable than ours; fo2 he gives him 
time tha Courts. It he came not within the time of thxe Courts, 
ft was a fozfeiture; there were thꝛee Courts paſs t, and yet held a void 
Cuſtom to bind an Inkant oꝛ one beyond Sea. | 

Obj. Another takes a particular Eſtate befoze him, loꝛ Thomas was 
to have it fo? life. 

Reſp. There is no prejudice to the Lold in that Caſe, Jf this 
had been pzeſented, and Leſſa fo2 lite had refuſed, the Lod ſhould 
have had it during the life of the particular Tenant, and he in Re- 
mainder ſhould have had it in his time; therefoze no Lacheſs ſhall 


fall to him tilt that time, Crok. Elrz, 979. Yelv. 1. Baſpole and Long. 


Fotfeiture of Copy holder fo? life, fhall not bar an Eſtate in Re- 
| mainder 


- 
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mainder, and a Cuſtom which goes in depzivation oz bar of an Eſtate 
ſhall be taken ſtrialy. By the Mill John having deviſed to Thomas 


kon lite, the Remainder to his firſt begotten Son, after Johns deceaſe, 


Thomas was fo2 to take it, after his deceaſe, the right to take it lies 
in the eldeſt Son; they find this Tlill was not pꝛeſented by Thomas, 
which doth ſeem to intend that Thomas only ſhall be puniſh t fo2 this 
Lacheſs. So upon theſe reaſons, this Cuſtom is utterly unreaſonable 
taken in a ſtrict ſenſe, and it is moze unreaſonable than Lechford 02 
Perrymans Caſe : and laſtly, he being an Inkant is not bound by the 
ſecond Cuſtom, J hold his Leſſck hath a ood Eſtate, and the Action 
well bzought. | 

Earl Serjeant pro Defendente. 

Two Cuſtoms are found, the one an enabling Cuſfom, the other 
a deſtroying Cuſtom. Ik the Leſſoꝛ of the Piaintiff ſhall not be helped 
by the koꝛmer Cuſtom, the Defendant ſhall not have reaſon to make 
uſe of the latter. J conceive the Cuſtom as it is found, doth not en⸗ 
able to make the Deviſe good to the Platntiffs Lefſo2, albeit it en⸗ 
able a Oeviſe in Remainder. | 

The Reaſons why this firſt Cuſtom cannot avail the Leffo? ef 


* 


the Plaintiff. 


F 


1. Though the Cuſtom doth enable the Deviſe to a perſon oz per⸗ 
ſons, yet it doth not enable a Deviſe to one that is not in «tlc and a 
non ens, though he come to be in elle befoze the Remainder fall, 

2. Cuſtoms are to be taken and conſtrued accoꝛding to the vulgar 
apprehenſion, | 

3. Becauſe a Cuſtom ſhall be taken ſtrialy, and never extended 
beyond the woꝛds. | 

The Plaintiff ſhall not take benefit of the Infancy in this Caſe. 

1. Becauſe there is no Infancy in the Caſe. 

2. Becauſe this man that is the Leſſoꝛ of the Plaintiff claims as a 
purchaſer, and in that caſe no Jnfant ſhall take benefit of his Mon⸗ 
age; where an Jnfant comes in as purchaſer, he ſhall not be helpt 
by his Non age. AsSto Sir Richard Lechfords Caſe; there is an 
Peir in being, and fo2 his being beyond Sea, the Law ſhall ercuſe 


- Him; fo2 the Þeir hath a right by deſcent, and the Law will p2otect 


it in caſe of deſcent, as in caſe of a fine. As to Perrymans Cale, 
that there is one 02 two Court days moze, that makes no diflerence, 
Cuſtom is Lex loci. 

1. Jconcefve this Cuſtom doth not enable the deviſe to the Plain⸗ 
tiffs Lefſoz, though it may; and J admit by the Statute Hen. 8. 
Lands may be deviſed to an Inkant en veotre ſa mere, by way of Re- 
mainder, fo that the particular Eſtate end when he is in being. 


Though J admit this, yet J conceive the Deviſe is not good in our 


Cale: there is a diverſity between a deviſe to an Infant en ventre ſa 
mere, and to the firſt Son that ſhall be. The Law takes conſidera- 
tion of an Infant en ventre ſa mere in many caſes, becauſe of the 
apparent expectation of his Birth. Co. 7 Rep. 8. b. 9.a. the Earl of 
Bedfords Caſe, 11 Hl. 6. 13. he fhall be vouched in his Pothers 
Belly; fo a deviſe to him: J reſemble it to a Cale in Hobart p. 33. 
Countlens Caſe; a deviſe made to a Coppozation tn Remainder, 
where there is no ſuch in being, is void, though there be ſuch a — 
pozation 
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pozation made befoze the Remainder falls : this was at Common 
Law, much moze where the Deviſe is enabled by Cuſtom, 

2, The ſecond Reaſon, Cuſtoms are to be conſtrued accowing 
to vulgar appꝛehenſion; becauſe Cuſtoms grow generally, and are 
bred and bzought up amongſt the Lay-gents, therefoze they are called 
Vulgares conſuetudines ; it never entred into the Uulgars appzehen- 
ſion, that it ſhould be deviſed to no body, and that a non ens ſhould * 
become a purchaſer; beſides, it is alledged, to ſome perſon oꝛ perſons. 
3. A Cuſtom ſhall be taken ſtrialy, 1 Leon. p. 1. Bornford ang 
Packingtons Caſe. TUe ought not by any conſtruction to extend a Cu. 
ſtom beyond the wozds, in which it is conceived, but it fhall be taken 
ſtrictly, Yelverton p. 1. Baſpoles Caſe, a Cuſtom being to bar an Eſtate 
thall be taken ſtrickly. It a man be bound in a Bond with condition 
to make a Feoffment in Fe to the Dbligie 3 if he make a Leaſe and 4 
Releaſe, this hath bien held a good perfo2mance of the Condition. It 
an inkant by Cuſtom may make a Feoftment at fifteen years of age, 
and he make a Leaſe and Releaſe, it is void; as it is in 21 Ed. 4.24. 

The next thing J muſt ſpeak to, is, that Jnfancy availeth nothing 
in this Caſe; fo2 John Smith died 1 May 20th. Thomas was not 
bozn till 1 June 30. ſo there was nine full years; there is no infancy 
in the Caſe as to this elapſing of time: it ought to have ben pꝛe⸗ 
ſented nine years befoze the Lefſoz of the Plaintiff was bozn. I take 
this Rule. An Inkant cannot be pꝛotected by his Non-age in any 
Caſe, but where his right which he had while an infant, and deſcended 
to him, might have bien barr'd and interrupted by Mon claim. This 
right he could not have while an infant. The reaſon of the Rule fs, 
becauſe the Law conceives he will have that knowledge to pzeſerve 
his Right when he is of full age. Ik he comes in by purchaſe, 
he ſhall not have his age. 1 Anderſon p. 21. Waller and Lambs Cale. 
AQ2ant to a man and his Heirs during the life of a third perſon, and 
he dies, the Deir enters, he would have had his age, but he comes in 
quaſi a Purchaſer and not by deſcent, but as Dccupant of the 
Land, and adjudged he ſhall not have his age. Co. Lit. 380. b. Na 
Laches ſhall be adjudged in an infant, where he is thereby to be 
barred of his Entry in reſpect of a fozmer Right 3 but otherwiſe it > 
is of Conditions, Charges and Penalties going out of, 02 depend⸗ 
ing upon the oztginal Conveyance, fo2 there Laches ſhall be adjudg'd 
in the Jnfant. Vid. Plowd. Comment. 375. Zouches Caſe. Now this 
is a Penalty, a Condition oꝛ Limitation depending upon the oigt- 
— Conveyance, ik he will have it, it muſt be pꝛelented within ſuch 
a time. 
A CAethat are fo2 the Defendant, claim under the Purchaſer, and 
we claim by undoubted title; foꝛ the Heir at Law did make a Sur- 
render, and the Mill was not p2eſented till after. 

In our Caſe, one Cuſtom doth not contradia another, it is not like 
Gray's Caſe, Co. 5 Rep. fo. 78.b. In our Caſe, they have pleaded not 
guilty; and the Cuſtoms are both ſound, the one is ſubſervient to the 
other, and depending upon the other; where two Cuſtoms do repugn | 
they cannot ſtand together, and therefoze in Cro. Car. 432. Spooner? 
and Day's Caſe, if he ptead one Cuſtom, he muſt traverſe the other. 

I pray Judgment for the Defendant. . 
| = 
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The Stationers againſt the Patentees about the 
Printing of Roll's Abridgment. 


N Parliament. The Councel fo2 the Patentixs. 

The Ozder of Parliament ſaith, there is a Committee ap- 
pointed fo2 the inſpecting the A fo2 the Regulating the Pꝛels, and 
to enquire if there be any illegal Patent, oꝛ any abuſe in unlawful 
Licenſings. | | 

J will begin at the riſe and occaſion of the Complaint. J look 
upon the Company of Stationers and Pꝛinters as they are by the 
King incozpozated, and thoſe that have pzinted this Book are the 
Members of the Company 3 ſo that they are but one Complainant : 
r Te claim under Letters Patents 19 Jan. 15 Jac. the Patent fs 
granted by the King, but it doth recite a Patent granted o May 
41ſt of the Quten to White and Norton; and another Patent 
granted 1 Eliz. to Nathanicl Totteridge : when the Letters Patents 
hath recited them two, then it doth in conſideration of good any 
faithful ſervice done by John More, and fo2 other good conſiderations 
grant to John More full Licence after execution of the foꝛmer Patent 
to pꝛint all Law-Books that concern the Common Law, wherein no 
body hath an eſpectal pꝛibiledge granted under the great Seal of 
England. This Patent fs now come to Collonel Atkins in the Right 
of his (Uife Daughter-of John More, and in the Right of this Pa⸗ 
tent Collonel Atkins and his Aſſigns do claim the ſole Printing of 
all Law Books. After this in purfuance of this Patent, there was 
an agreement made with the Stationers; ſince the Return of the 
King, there hath ben a Bill pꝛekerred in Chancery, and a Decree, 
the end of which was, That the Stationers ſhould no longer paint 
Law. Books, without the aſſent of Collonel Atkins. After Mr Tyton 
and Mr. Roper did undertake to pꝛint this Book of Rolls, and they 
were complained of in Chancery; the Low Chancelloꝛ awarded the 
Injunction to go againſt every Member of the Company : Againſt 
this Patent, this Decree, this Injundion, the Complainants have 
'bzought it into Parliament. 
Theſe Queries have been ſtirred. | 
1. Ik the Gꝛant of this ſole Pzinting of Law-Books be a publick 
grievance ? J hold not. FLEA, 
2. Ik ſtopping the Impꝛeſſion of the Book called Rolls Abridgment 
2 being licenſed by the Judges, be juſtifiable by our Patent? J hold 
it is. 6 
3. Ik by this Patent we may pzint Law-Books without being li⸗ 
cenſed by the Judges hands; and ik not, whether the Ac fo2 regula⸗ 
ting the P2eſs puts this reſtraint upon us & c. J hold we may not 
pꝛint Law⸗Books without the Judges Licence. 
4. Ikche Decrie and Injunction thereupon in Chancery fozbidding 
the Pꝛinting of this Book be juſt and were duly obtained? J hold 
they be. J ſhall ſpeak of the Kings Pꝛerogative in granting this 
Patent, and lay down theſe Hypotheſes. 


1. The King by the Common Law hath 3 general Prerogative =_ 
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the Punting P2eſs 3 So that none ought to Pꝛint a Book fo2 pub- 
lique ule without his Licence. 2 

2. Pe hath a general Ownerchip over Law⸗ Books, if the Art ok 
Painting had never bn known. | | | | 

3. This Pꝛerogative and Intereſt of the King in Printing Law 
Books, is not only ſaved by the P2oviſoe of the Act of Parliament 
fo2 Regulating the Pꝛeſs, but it is confirmed by it. | 

- Conſider Painting under two Motions. | 

1. Is it is a Labour and Exerciſe of the body, whereby Chas 
racers are engraven. | | 

2. Ag it is a ready means to convey the Letters to our publique 
view. Under this laſt notion J take it, and in that ſence Pzinting 
will come under the Pꝛerogative of the King. 
1. The King hath a general Pꝛerogative at Common Law (though 
Pꝛinting was introduc't into the Realm ſince Richard the Seconds 
time) time out of memo2y ; the Publiſhing of Books, and the Art of 
Uiriting and Communicating is as ancient as time it ſelf, and at 
firſt ſubjected to the Supzeam Authozity. The Decalogue is the firſt 
witten Book that we have any memozial of. Cuſtos Tabularum. 
Ariſtotles Phyſicks, which he wzote to the King and communicated 
Coptes, when he was repzoved foz it, (aid, J have given Copies of 
a Book which none but Alexander anÞ Ariſtotle underſtand, The 
Kings Pꝛerogative over Painting is neceflary as to Religion, con- 
ſervation of the publique Peace, and neceſlary to pzeſerve good under- 
ſtanding between King and People. 

The King is caput Eccleſiæ. All Heretique Books that have bæn 
burnt are teſtimontes of the Kings Pꝛerogative. Coke 3 laſt. c. 97. 
A man at Common Law might build a Church without Licence, foz 
that was but a particular expence, but he could not erect. a Spiritual 
Body Politck without Licence, He may waite a Book and pzint it 
without the Kings Licence, but publiſh tt he cannot: Licencing of 
WBooks was long in ule befoze the Act fox Regulating the Pꝛels. Jt 
concerns the Peace of the King and Kingdom. Painting is of an 


Univerſal Jnfluence, J compare it to the building of a Caſtle. And 


8 Eliz.c. 13. no man may make Sea marks oz Beacons without Lt- 
cence; and a Book may raiſe as great a duſt and alarmn as a 


Beacon. | 


That Pꝛerogative which the King hath uſed time out of mind, is cer⸗ 
tainly the Kings Pꝛerogative. But time out of mind the King hath 
uſed to licence ſome with reftraint to others. Above fifty Patents from 
I Ed. 6. ts this day. J have a note ot one and fifty Patents granted. 
foꝛ the impꝛinting of divers Books. Since Ed. 6. time the Pꝛinters and 
Stationers are incoꝛpoꝛated; they complain againſt their own Char- 


ters; they have Patents themſelves. Theſe Patents are of Divinity 


Books, as Common -Pꝛayer Books, Teſtaments, and no Judgment 
is given againſt them as Monopolies oꝛ Gzievances. It a puvate man 
be peaceably in Land fo? ſixty years, this is a good Pꝛeſcription. So 
fo? Civil Law-Books, School-Books, Almanacks, that is a Pzivi- 
ledgets the Stationers themſelves as a Cozpozation 3 if the one is a 
Monopolie, ſo certainly is the other. Inter leges Alured. cap. 18. The 


Common. Lata was, Qui falſos rumores in vulgus ſparſerit &. Welt. i. 


c. 34. 
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2. Non to come to his Dwnerſhip as ta the Mechanical part of 


Mich. 18 Car. 2. in Parliamento. 


034. 2 K. 2. c. 5. though thls was no Prerogative ober the Preſs, yet it 
was a Pꝛerogative over the means of communicating our thoughts; 


Painting : Since his care any expence pꝛoduc d it, it is unreaſonable 
he ſhould be denied intereſt therein. In Monopolies, the Inventions 
are pꝛeſerved to them that invented it. Now if J can pꝛove the King 
at his own price bought it into England firſt, then he was the firſt 
Owner of it. Although our Hiſtoxes do take it foꝛ a Tradition that 
if was bꝛought in here in the year 157 1. it is a miſfake. The Art of 
Painting was ftrſt at Harlem, the news of it came over to H. 6. the 
Archbiſhop defired the Ming, that it might be bꝛought over into England, 
which he did at his own Charge at the Expence of 1500 Marks, ũrſt to 
Oxford, then to St. Albans; the perſon whom they aſſigned to bzing 
it was a Merchant, who was hired by that Gentleman to whom the 
King did commit this care. Such a Recow was in Scrinijs of the 
Archbichop. 3 5/4 
3. The King hath a particular Pꝛerogatibe over Law-Books, and 
ſo he wouldHave had, if the Art of Pꝛinting had never been known. 
The Reaſons are. 1. All the Laws of England are called the Kings 


Laws: becauſe when he paſſeth a Bill he ſaith, Le Roy veult; o when 


it hath paſt both Þouſes, and the King will not paſs it, he ſaith, Le 
Roy aviſera. 
2. The Salaries of the Judges are pafd by4he King; and Re- 
poꝛters in all Courts at Weſtminſter were paid by the King foꝛmerly. 
Object. There was an Dwinance of Parliament fo2 the Pꝛinting 
of my Loꝛd Cokes 2d. and 3d. Inſtitutes. 
| Reſp, Notwithffanding this Owinante ol Parliament, the Kings 
Patent had the Pꝛinting of this Book in ſpight of the Oꝛdinance. 
J haſten to thoſe Clauſes that are within the particular aq of Par⸗ 
Rament, 24 Car. 2.c.33. Its not deſtroped noꝛ abꝛogated by that Ac. 
None may Print any Book whereof another hath ſole priviledge to 
Print by Patent. Then obſerve the Pꝛoviſoe. Neither this Act nor 
any thing therein contained ſhall extend to prejudice the juſt Rights, 
Priviledges and Grants granted under the great Seal or otherwife. 
Object. Juſt Rights, not Monopolies. N 
Reſp. Thy granted under his great Seal? Suppoſe if this Pꝛa⸗ 
viſoe were out of doozs,, J would then knom if the King could not 
have granted Letters Patents, that ſuch a Book ſhall be pꝛinted, not 
licenced by the Licencer ? I think he might: there be no negative 
woꝛds to ouſt the King of his Pꝛerogative; then whatever he had be: 
foze the paſſing of that affirmative Act, it is not taken away. Croke 
Eliz. 542. Armiger verſus Holland. All the Licences before this Act 
were made by the King ; the woꝛds of this Act whereby the Licencing 
of. Books is enaded, ſay, That no man ſhall Punt a Book till it 
be licenſed, Therefoze there are twa things in this Claule. 
1. No man can Pyint a Book till it be Licencedv. | 
2. The Licence muſt purſue this Act of Parliament. It J baing 
a: Book to be licenced by the Licencer, and he will not, J have no 
remedy, not \6 much as an-Action upon the Caſe 3 only a recourſe to 


the Ming to make Complaint. To apply this. Although this Bak 


by the 


be Licenſed by the Judges, yet if in truth if be not Licenced | 
: „ Ring 
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King 


to Punt it, though the Book may well be Pzinted by him that 


of & 
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hath Authoity,yet he that hath no Authozity cannot. It is one thing 
to Licence a Book to ſay, This Book is fit fo2 publick view; and 
another thing to ſay, This Book thus licenced ſhall be Pꝛinted by 


any that can get it into his Þands. Licence to Paint, that goes to the 


Bookſeller o2 Painter, Licenced to be Pꝛinted, goes to the King. 
There was a leaſe granted by Collonel Atkins and my Lady to the 


Company of Stattoners, fo2 term of years reſerving ſuch a Rent. 


In times of the late Tumults, this Rent incurred in arrear, Col- 


. lonel Atkins being in the Kings Service. Then the King came in he 
- prefers his Bill againſt them: upon this the matter was heard, and a 
Decree then made that 1100 1. was due to Collonel Atkins; then they 


aſſign an agreement with the Seal of their Cozpozation, the ſubſtance 

of which was, That tn conſideration Collonel Atkins would Releaſe 

the 1100 |. they would Releaſe all their Right in the Leaſe to come, 

Afterwards come Roper and Titon and Paint this Book, contrary 

to the Injundion, Decree, and their own conſent. 
Object. It is a Monopolie. 


Reſp. True, where the King hath not a Pꝛerogative. 


Object. No Gant heretofoze ought to have bien granted, unleſs 

a Wait of ad quod dampnum had befoze gon out. 

| Reſp. Jf the King hath ſuit to a Mill ratione Prærogativæ, he 

might grant it to me, and an ad quod dampnum might not be 
awarded: in other caſes it might, as in building Bzidges, &c. 


Object. Iꝛices of Books by this means will be inhanc t. 


Reſp. Chat is matter of Fact, No Books are ſold ſo cheap as are 


Pzinted by the Kings Patenttes. So my Clyent infozms me. 


Object. Painting is a Common Trade 3 if it take away the Trade 
in part oꝛ in the whole, the Patent is deſtroyed, 


Reſp. It is no Common Trade, there 
Painting Pꝛeſſes at a time. 


e 


Ajudged for the Patentees. 


are never above twenty 


1 He Caſe was upon a long Teſtament. Which ſ& after, 


Peirs at Law. The Queſtion is whether they may enter. 
- The Fine makes a Diſcontinuance of the Eſtate tail, an | 
kant and Feme Covert may not enter, and if their Entry be taken 
away, they are barred by the Collateral TUarranty. 
Bridgman Chief Juſtice. 


Rundal verſus Eeley. ue 170 7 


2 One Point which Earle Serjeant made in this Caſe was. 
+ Tenant in tail in poſſeſſion, the immediate Reverſion to a Feme 
Covert and an Jnfant, levies a Fine with Pꝛoclamation, to the uſe 
of himſelf and his Peirs, where the Feme Covert and the Infant are 


d the in · 


Ik there be nothing elſe in the Cale, this 
is tlear: fo2 they may not enter, fo2 this Collateral Warranty bars 


them, and Lineal Warranty bars them allo. The. Caſe of Saul 


and Clark. The Diſcontinuance hinvers the Entry. 
© Tenant in tail Reverſion to an Infant, makes a 
Fer, the Infant may not enter. No doubt of this. 


Feoffment in 


Earle 


— 
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Earle. It J deviſe Lands to a man and to his Heirs of his body 
fo2 ever, the woꝛds ( fo2 ever) ſhall not enlarge the Eſtate, but it 
fs an Eſtate tail. But if J deviſe Lands to a man and to his Heirs 
Males, Habendum to him and to his Heirs fo? ever, here he had the 
Fi ſimple expectant upon the Eſtate tail. | 

Another Point in this Caſe was, A man had four Sons; he de- 
viſeth his Lands to Jobn the elder in tail, and after to the ſecond in 


tail, ſo to the third and lo to the fourth, Pꝛovided and upon Con⸗ 


dition that the ſaid John and His Heirs Wales pay an Annuity , 
and that John ſhall not take a Wife under a thouſand pounds pox- 
tion; and ik my ſaid Son John ſhall make default . of payment ot 
the Annuity oꝛ Condition of Marriage, J do deviſe all my ſaid Lands 
to my the younger Sons and to their ſeveral Heirs Dales fo2 evrr 


us before is limited equally to be divided amongſt them. 


Theſe woꝛds are to be taken one of theſe two ways, either as croſs 
Remainders, oz that every one ſhall be Tenant in tail in poſſeſſion 
fo2 a third part, the Remainder to him and his Heirs in Fee. 

JT conceive theſe are croſs Remainders, and that every one hath an 
Eſtate tail in poſſeſſion, and a Remainder in Tail upon that, and a 
Remainder in Fee upon that, each of them a third in Tail, and croſs 
Remainders, and a Fee ſimple at laſt, Croke Jac. 655, 656. Gilbert 
and Witties Caſe. Dodderidge ſaid, where there be moꝛe than two 
ſeveral perſons 02 two diſting things, there cannot be croſs Remain: 


ders by way of implication ; but J conceive there ſhall be croſs Ke- 


mainders by way of implication, where there are thx, Hobart p.34. 
cites 7 Ed. 6. There Land is deviſed to the Bꝛethꝛen in Tail, and 
that one ſhall be Peir to the other, this makes croſs Remainders 
Dyer fo. 303, 304. in that Caſe it is reſolved, that the ſurviving Sons 
ſhall have all which may not be, ik there were not croſs Remainders. 

Another Point was, The Condition is not bzoken, becauſe it is 


not found in the ſpecial Uerdic, that John had any notice of the Mill 


o2 of the Pꝛoviſoe. Co. 5 Rep. 111. Mallories Caſe; and in our 
Boks, when a man may be pꝛejudic't in doing 02 not doing an Aa; 


he ought to have eſpectal notice. Co. 8 Rep. Fraunces Caſe, Upon 


Bargain and Sale it is not neceſſary to give notice; but if the Bar- 
gainte will have advantage of a Condition, he ought to give notice 
to the Leſlie fo2 pears. Dyer 354. Barroughs Cale, : 
"Windham Serjeant fo? the Defendant. 2 
Upon this Caſe two things were moved by the Platntiffs Councel. 
I. Admitting there was a bꝛeach of this Limitation ( fo2 ſo it fg 
indeed) then what Eſtate the younger Sons had; whether they take 
a ſucceſſibe Eſtate by the woꝛds, as befo2e is limited. 1 
2. What Eſtate they had upon the whole, it being after limited 
that they and their Peirs ſhall have it, whether this ſhould enlarge the 
Eſtate admitting they had by the firſt wozds an Eſtate Tail. My 
Bꝛother Earle agries to. this, that this is a Limitation and no Con⸗ 


dition, though it runs upon the wozds, P2ovided and upon Condi⸗ 


tion; yet the deviſe being to the eldeſt Son upon Condition, the 
woꝛd Condition there muſt ſignifie a Limitation. Wellock and Ham- 
monds Caſe, Co. 3 Rep. It᷑ it be a Deviſe to a younger Son 02 a 
Stranger upon Condition, then the Law will conſtrue it as -< Con- 

ition, 


* "ts 3 
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e Limitation, the Queſtion is if there be any death 
[Tomy of ths Limiraion 1 ate the firſt Eſtate that was limited ed 
the younger Sons. 
In the firſt Eſtate he argues this Fine was a Dikcontinuance of 
the whole, he being Tenant in Tail by vertue of the fir® Limitation, 
then the Fine levied is a Diltontinuance, and ſo the Entry ot myClient 
is taken away, and fo its againſt my Client. 
My Bother ſaith, the Cervia hath found to much and tos little. 
The Deviſo? hath deviſed this on Condition he ſhould take a Mite 
with a thouſand pounds; the Mill was made in November, he died 
in December following, Et poſtea & ante tempus illud &c: he took a 
Mike under a thouſand pounds: ſaith my Bother ante tempus illud . 

map be befoze his death, and lo no beach. J anſwer, the common 
expꝛeſſion is ante tempus quo, i. e. the time in which the Ejeament is 
made, either this muſt have ſome ſignification oꝛ it is idle. J think 
it muſt be the ſame as ante tempus quo: to ſay that ante tempus 
illud ſhall go back to his life time, is ſtrange; take the wozds as 
fenſeleſs, oꝛ how pou will, it ſhall not contradict that that is found 
after his death; it being ina ſpecial Uervic-which hath moze favour 
than Pleavings. Something he ſaith is too ſhozt. 

Their not finding that he had notice of it. J think it muſt be by _ 
reaſonable intendment that he had notice: Þe was Heir, and Annui⸗ 
ties were to be paid to the younger Sons; ſure he knew wen of this 
Mull. Our Books do make feveral differences of this matter of 

. notice: where the Plaintiff is not bound to give notice, the Defen⸗ 
3 Dant is to take notice at his peril 3 ag when the Ad is to be done by a 
13 ' Stranger and not by the Platntiff, Croke 2. 492. Powle and Haggars 

| Caſe. I J bind my ſelf to pertoꝝm the Arditrementof another man, 
ik he make an award J am bound to tale notice of this, unleſs it be 
agrird that notice ſhall be given, 18 Ed. 4. fo. 4. (here it is by Li- 
mitation of Eſtate no-one is bound to give notice of it, there he is 

to take notice at his peril.” Co. 4 Rep. Sir Andrew Corbets Caſe. So 

you may view the Lady Cæſars Caſe, Winches Rep. fo. 103. Cooper 

and Edgars Caſe. The Reſolution as about Paſch. 1 1 Car. 1. Newel 
and Browns Caſe, 14 Car. 2. in this Court. A Deviſe ot Lands" 

paping ſeveral ſums ot monp to ſeveral perlons Strangers, the 

Que ſtion was whether in this Cale there being no notice, whether 

he was not bound at his peril to pay it, although the Land did 

depend upon it, yet it was held he ought to take notice of it at 

his peril whereever they were. s to Mallories Cale cited by 
my Mother, it much differs rom ours. Leſſa foꝛ years up« 

on Condition, if he that hath the Reverſion will grant it over by 4 

Bargain and Sale oz Releaſe, that J cannot take notice of it, he 
ſhall not tye me to fmpoſſibilities when J could not take notice ot it; 
unleſs-he that will take advantage ok the Foxfeiture will give me 
notice; Francis his Caſe differs from- ours: there the Ale was a 
. Limitation fo2 ſixty years to John Francis on condition not to impede 

the perkoꝛmanee of His Mil; _ no Foxfeiture, it was only 
a verbal dental : that was a Milt de catallis, ours de terris; in gut 
Caſe the Father was feiſed-of the Lands, and he devileth it to his 
eſe on upon Limitation of paying. to the vounger Sons an Anz 
nuitp, 
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nuity, he is at his peril to take notice who ſhall do it; this is an aa 
to be done by himſelf that he ſhall not take a Ilie under a thon- 
ſand pounds; this is a Limitation arinered to the very Effate it ſelf, 
not to deſtroy a fozmer Eſtate as in Francis, and thoſe other Caſes, 

It is found that after the death of his Anceſfo2 he did take a Mite 
that had not a thouſand pounds; this is a breach of the Limitation. 

Now the Queſtion is, admitting this a bzeach,what Eſtate is veſted 
in the younger Sons? Upon ſuch a bꝛeach the Eſtate is veſted ac⸗ 
coꝛding to the ſubſequent Limitation ; what that Eſtate is reſts upon 
the wows, Saith one of my Bzothers that argued on the other 
ſide, it is not a ſucceſſive Eſtate but a pꝛeſent Eſtate and comes in 
lieu of the Annuities. My Bother Earle hath made another con- 
ſtruction 3 firſt, he admits they ſhall take is Tenants in Common 
(equally to be divided) each take a third part, and then he goes on 
and would make it wozk another way (that is) by the ſtrength of 
the wo2ds, as is before limited, to make croſs Remainders. Upon 
what reference can that be by theſe woꝛds? he had reſpec to the Tail 
as befoze limited i. e. to the Heirs Males of their bodies which 
was bekoze in the limitation. Saith he, this ſhould raiſe croſs Re- 
mainders. J would know where this ſhould be; as is before limited 
muſt go to ſomething which is befoze limited, fo2 (as is before li- 
mited) hath a reſpea back; as in the whole Caſe, the firſf Eſtate 
was limited ſucceſſive, ſo this Land was limited in like manner to 
John, then to Robert, &c. | 

Object. Its limited to them and their ſeveral Heirs Males. 

Reſp. The woꝛds ſeveral go to the ſeveral Eſtates Tail; they are 
to have it equally to be divided ; each ſhould have a third part in lien 
of his Annuity. In ſome Caſes there are croſs Remainders, either 
by expzeſs woꝛds oꝛ other woꝛds which have ſuch reference. Hobart in 
Coundens Cale fo. 33. cited the Caſe of 7 Ed. 6. Dyer fo. 303. 14th 
of the Queen. There are woꝛds that will carry it. But in our Caſe 
how the wows ſhould raiſe croſs Remainders J conceive not; here is 
_— Limitation to them and their ſeveral Heirs, and that they 

Another Queſtion is, whether theſe ſubſequent woꝛds ſhall enlarge 
the Eſtate that was befoze limited in Tail, and make them ſeiled in 
Fee. Ithink it doth not any way enlarge the Eſfate ; the wozd (Heirs) 
ſhall be taken ſuch Þefrs as are befoze expꝛeſs t, Dyer f. 171. French- 


ams Caſe, Dyer fo. 354. pl. 33. So in our Caſe they thall remain 


Tenants fn Tail. 8 
Then another Queſtion is, whether it ſhall give a nem Eſtate ? A 
hold not; here is no new Deviſe, they ſhall enter and Hold it to 


them and their ſeveral Hefrs, which in a Mill ſhall be conſtrued by 


the woꝛds that went befoze, their Heirs Males. 

Pere is a Deviſe to Robert, Matthew, and to William equally to 
be dividev. Suppoſe each be Tenant in Common, and each had In⸗ 
heritance 3 when Robert deviſeth to William it ſhall be a good De- 
viſe in Fe, a Fr-ſimple- erpectant on the Eſtate Tail : Jfthe the 


pounger Brothers had only an Eſtate Tail, then when Robert doth 


deviſe to William his Bother, he having but an Eſtate Tail, the 
Devile is void; but if he had a Fix expectant upon it, its good fo2 


that: 
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Ejectment. 


entring; the Quſtion is, 


that: if he had dieÞ and had nothing but an Eſtate tail, the Eſtate 
tail being ſpent, the Reverſion remains in the Peirs of the Deviſoz, 
theſe Daughters, and ſo are Tenants in Common with William of 
Roberts third part; as fo2 Matthew whether he had a Fieſimple o2 a 
Fee tail it comes to the Daughters; if as Þetr to the Deviſozhis Fer 
tall; ik as Peir to Matthew, his Fee ſimple. | 
As fo2 the Fine levied. J think this Fine neither with Monclatm 
no? Marranty will bind, they being Tenants in Common, fo2 ſo J 
will take them to be: TUhen William levies a Fine being Tenant in 
tail of one third part, J agre it is a Otſcontinuance fo2 that third 
part, and ſoit is found. The Queſtion is upon the other two parts 
Roberts and „ Tenants in Common and William 
hat this Entry of William doth operate ? 
J conceive that when there be thzze Tenants in Common, and one en- 
ters generally, this doth veſt the Eſtate in all thi, notwithſtanding 
there is a Claim, which in truth is not in this Caſe; Hobart p. 120. 
Smales and Dales Caſe. Entry by Tenant in Common map be th: 
ways; either in the name of himſelf, oz generally, which ſhall always, 
be conſtrued lawful, oꝛ Entry and claiming all expꝛeũy. More fo. 546. 
Henly and Brice. Now fo2 the Marranty. Thyte Tenants in Com- 
mon are in poſſeſſion; a Feoffment doth make an actual ouſter, but 
whether this Fine doth make an actual putting out: nothing did put 
them out till the Fine came; fo2 they were in poſſeſſion, by the pol⸗ 
ſeſſion the other had fo2 them 3 now when he levies a Fine of the whole 
with TUarranty, this Fine makes a Diſſeiſin, and the Tſarranty _ 
raiſed upon this Fine is a Tlarranty by Diſſeiſin, and then that doth 
not bind a lineal Heir: as Lit. ſect. oo. Father and Son joint-tenants, 
the Father aliens the whole with TUarranty, and dies, this ſhall not 
bar the Son of his moiety, becauſe as to that it commences by a 


Dilleiſin, | 
I pray Judgment for the Defendant. 


Vid. puis Reſol. Curiæ. 


The Earl of Bath's Caſe. 
Boſworth verſus Farrand. 


N [ Jag a ſpecial Aerdick. William Earl of Bath was ſeiſed in Fir 
ok the Mannoꝛ of Huntſpach in Middleſex, and of other Lands 
in Staffordſhire, Glouceſterſhire, Devon, Somerſetſhire and High- 
Holborn, and he having a mind to ſettle his Eſtate to go along with 
the Ponoꝛ ( foꝛ that he could not pꝛedent, fo2 the Honoꝛ muſt go to the. 
DHeirs Males ) in 6 Jac. he levies a Fine with Pꝛoclamations of all 
thoſe Lands ( of which the Lands in the Delaratton are parcel ) and 


"declares the uſes of this Fine, 7 Jac. 20 May to William Earl of Bath 


and to his Heirs until he otherwiſe ſhould oz did diſpoſe of the ſame, 
Ten pears he conſiders of it, and then in the 2 Aug. 17 Jac. William, 
Earl of Bath by Jndenture made between him and Francis Lo2d Ruſſel 
and others (by vertue of the power reſerved to himſelk) fo2 the ſetling 
of the Lands mentioned in the Fine in himlelk and Blood, 3 
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the uſes of the Fine to be as to all the Lands in the Fine, other than 


the Lands in High-Holborn and Staffordſhire to the uſe of himſelf fo? 
life ſans impeachment of TWaft, the Remainder to Edward Logd Fitz- 
warren his Son fo2 life without impeachment of Waſt, the Remain- 
der to his firſt Son, and ſoon to the ſeventh in Tail Bale, the Re- 
mainder to the Heirs of the body of William, foꝛ default of ſuch Tſſue 
the Remainder excepting the Lands in Staffordſhire and High-Hol- 
born, and ercepting the Lands in Somerſetſnire and Devon to the uſe 
of Henry Bourchier (Uncle to William) fo? life, the Remainder to his 
firſt Son and the Heirs Bales of his body begotten, and ſo to the ſe⸗ 
venth in degree as befoze. As fo2 the Bannozs and Lands ſo exrcept- 
ed, they are to the uſe of Francis Lord Ruſſel and the other Truſts 
and their Heirs after the death of the ſaid Earl to ratſe to the Daugh: 
ters of the ſaid Edward Loo Fitzwarren 4000 l. a piece. And after 
fo2 the Mannoꝛs and Lands ſo excepted other than the Lands in High- 
Holborn and Staffordſhire to the uſe of Henry fo2 life, and then to his 
firſt Son in Tail male, and ſo to the ſeventh, and fo2 default of ſuch 
Iſſue to the uſe of the Peirs Females of the body of William, and after 
to the Heirs Females oł the body of Edward, and then to the right 
Þetrs,of John late Earl of Bath the Gzandfather. Then comes ce- 


veral P2oviſves. One P2oviſoe enabling the ſaid William to make a a 


Joynture of the Pꝛemiſſes except the Lands in Staffordſhire and High- 
Holborn to ſuch Moman as he oz his Son Edward ſhould marry, 
without reſerving Rent. Pꝛovided further and it is agreed, that af- 
ter the death of William Earl of Bath, it ſhall be lawful to make Leaſes 
(except befoze excepted) ſo as the actuſtomable Rent be reſerved; 
Pꝛovided further that it ſhall be. lawful foz Henry Bourchier at any 
time 02 times after the death of William ann Edward without Iſſue 
Male to limit and declare any of the Pꝛemiſes except as is befoze 
- excepted (and upon this the Queſtion ariſeth) fo2 a Jointure to ſuch 
Woman as he ſhall marry, and ſhall make Leaſes of any of the 
Memiſſes, except as is laſt befoze mentioned to be excepted, Wil- 
liam dies, Edward Logd Fitzwarren enters into the Lands in the De- 
claration and dies without Jſſue Bale, having the Daughters-Eli- 
zabeth, Dorothy and Anne, the Daughters being alive the 12000 l. 
is raiſed. Henry Earl of Bath after takes Wife now Counteſs of 
Bath, and after the marriage, and after the raiſing of the 12000 J. 
paid to the Daughters, Anno 1649. by Jndenture between him and 
his Mike on the one part, and the Earl of Weſtmorland and others 
von the other part, reciting the Fine and Uſes, #c and reciting the 
payment of 40001.- a piece to the Daughters, in conſideration of 
a Marriage poztion, he limits and appoints the Mannoꝛs and Lands 
in the Declaration in Somerſet{hire and Devonſhire, to the uſe of 
the Lady Rachel and her Aſligns foz her life fo; a Joynture and foz 
the better ſuppoꝛt of her honour, and in bar of her Dower. Henry 
dies, Rachel enters, the Earl of-Denby who had married Elizabeth 
enters into a third part, and made a Leaſe to Boſworth the Plaintiff, 
upon whom the Defenvant enters by Command of the Lady Rachel. 

The Queſtion is, whether this Jointure be well made as to the 
— — 02 whether they ate excepted krom the power 
of Henry to make a Joynture? 1 
| wes Tayether 
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tens! to? : 


Whether the wows 0 ——————— 
Exteption in "he Linication AO CTR rh og is the 


great. | 
2 Juſtics fox the Defendant. Fercher 
Henry Bourcher Tenant fo} iife with power to make a Jointure of 
any of the Premiſes except befoze excepted, if after the poztions 
ratlev any paid to the Ovughters be may ſoynture the Land limited 
tothe Truſties, is the Queſt 
The Dueltion is, what will e tonttruction of the wozds 
in Henry s hoer to make a Jointure of any part of the Pꝛemiſſes, as 
is beſo2e extepted, 02 whether by the reference of theſe wozds Henry 
be diſabled of any of the Lands limited to the Truſttes fo2 railing of 
the poxtionsz02 whether he be dilabled during the Eſtate of the Trulia's 
in being? And J hold that after the death of William and Edward 
without Jfſue Yale that Henry may make a joynture of theſe pottio- 
naty Lands, and that this Jointure is well made in perſuance of the 
power given to him by William. The Fine is levied Hill. 6 Jac. the 
Died of Uſes is made 7 Jac. and in 17 Jac. William Earl of Bath 
having adviſed ten years together of this affair 1 Aug. 17 Jac. exe- 
cutes dis power upon all the Lands compziſed in the Fine, excepting 
Holborn and Staffordſhire, and he levies it to the uſes limited by the 
Died, and William died ſeiſe of theſe Lands, and they are come. to 


his Peir general. As fo2 the Lands in the Fine he limits them to 


the ule of himſeif koz life, and then to his Son Edward fo? liłe with 
ſeveral Exceptions in every one of theſe powers there are ſeveral 


Exceptions: our Caſe ſtands on the Exception of Henry's power to 


limit any of theſe pzemiſſes-foz a Joynture, except as is befoze ex- 
cepted; (as is before) axe · relative os, which muſt not be ga 
thered by imaginary conteits of his intent, but out of the words and 
circumſtances appearing to the Court in the Recon: wherein 7 
„ere Jointure by Henry: 
The zun find the poxtions raiſed, any 12 — did take 
Rachel ts life, and that poſt deſponſalia he made the Jolnture. 
Next J conſider the validity of this Joynture, notwithſtanding 
this fozmer exception, I hold that Henry being in poſſeſſion ot thele 
poztionaty Lands, it voth not hinder bim to make a Jointure. J 
take it to be a Rule, to expound the Deb ſo, that all parts may ſfany 
together ; & ut tes valeat. 9 Rep. 47. the Earl of Shrewibury's Cafe; 
Co. 2 Rep. Lord Cromwets Cafe, Hobart 168. Stucklies Caſe Tt be⸗ 


g s Common aſſurance, the Judges of the Law ſhali tyeak the 


Did a pieces to — intent of the parties; a Died ſhall be ſa exe 
Aae to — ition 02 a Covenant arcowding to the intent 
80 Except a9 10 before excepted) begets two Dueſtions, p 


2. Queſt, -(Uhat.(p befoze excepted? | 
Rap; "That which-is laſt befoze errepted is Holborn and Stafford- 


ſnire in William and Edwards puer. Pad it bien the Lands before ers 


cepted, 92 excepted belode excepted, it might have extended ta both 


Kenan 


>. Gert m as i deu amen Quomodo what it ex- 
Reſp. 


- a 


Reſp, Thep were not alike excepted, they differ in theſe things; 
1. Holborn and Staffordſhire are left to the Declaration of Uſes 
upon the Fine in 7 Jac. but Somerſetſhire and Devon poxtionary Lands 
are intirely left unto and within the Deed of 17 Jac. and are left ta 
the diſtribution of the Uſes after the death of Henry and William with: 
out Alle Male. . | 
2. The Exception as to Holborn and Staffordſhire ts as to the 
Lands themſelves; but as to Somerſet and Devon, it is not an ex⸗ 
ception of the Lands, but of the Eſtates of thoſe Lands till poztions 
be raiſed, and then the Jointures and Leaſes are a power left to 
Henry. There is a difference taken between the Land and the Eſtate. 
Land is within the pꝛedicament of Subſtance; the Eſtate ofthe Land 
fs within that of Quantity, | 
3. Wilham by the power of Revocation, in the cloſe of the Died 
had power to revoke in caſe of Somerſetſhire and Devon, but not of 
Holborn and Staffordſhire ; after this Eſtate ended, the exception be. 
ing at an end, Henry may make a Jointure of it. be.” 

I ſhall confider the nature of an Exception. It is a thing taken 
out of the Deed. Plowd.Com.Stowel and Zouches Caſe; That which is 
excepted out of an Act o2 Deed, is ercepted out of the Act o2 Oted, as 
if no Act oz Deed had been made. A Leaſe of my Land except White 
Acre, is ſo void foꝛ that Acre, as if noLeaſe had bien made. An Ex⸗ 
4 ception excepts cleariy, a ſaving doth not. 3 H. 6. 45. 14 H. 8. 1, 2. 
Now J ſhall conſider the Exception in this Cale. The limitation is 
of the Lands except Holborn and Staffordſhire to the uſe of William 
fo? life, and to the uſe of Henry fo2 lie except Holborn and Stafford- 
ſhire, and alſo except Somerſetſhire and Devon 3; and as to the Pꝛe⸗ 
miſſes ſo excepted other than Holborn and Staffordthire to Henry fo 
life, here the woꝛd except includes the woꝛds (other than) and they 
ate ſynonimous. Plowd. Com. 195.b. In Ads of Attainder of Trea- 
4 fon, it is commonly put in, ſaving the rights of all men other than 
he which is attainted and his heirs ; there (other than) is an exteption 
of ceſty que attaint and his Heirs, Stat. 4 H.7. of Fines concludes all 
perſons except Feme Coverts other than that be parties to the ſaid 
Fine; (other than) makes an Exception out of an Exception. In 
our Caſe theſe woꝛds ſerve to carry on the frame of the Conveyance 
to the Limitation of Uſes: the Exception wozks this way to pzevent 
them from coming to Henry, Theſe are the Exceptions in the Li⸗ 
mitation. J will conſider the Exceptions in the power. 

There are thi powers. , | | 

Co Wiltiamn the power is to limit any part of the Pꝛemiſſes fo2 a 
Joynture and to malte Leaſes, except Holborn and Staffordſhite. 

To Edward, except the laſt befoze excepted, tomake Jointures and 
Leaſes, except Holborn and Staffordſhire: There was mention ot 
Lands in Holborn and Staffordſhire, and not compꝛiſed within the 
limitation but taken out of it; Williams intention was that Edward 
his. Son ſhould have power in theſe Lands to jointure and leaſe. as 
well as himſelf ; therefore he ſaith not; except as is befoze excepted, 
butexceptas is laſt befoze excepted; inthe ſecond bzanch of his-power 
toeaſe; the Died falls off from the new phaſe, and returns to the 
fomer phzaſe; except the pꝛemiſles in — and ,. | 
o 2 [4.0 
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Then comes the e third power to Henry, that is, to 1mit 0 appoint 
amp part of the Premiſſes, except as is befoze excepted, and to leaſe 
any part of the Pꝛemiſſes, except as is laſt befoze mentioned to he ex. 


cepted; the Exception in the power to leaſe, is as iarge and compe- 


benſive as the laſt power befoze mentioned fo2 Henry to make a joyn- 
ture. The woꝛds are not except befoze excepted, but except as is be- 
foe excepted 3 when Henry's Eſtate begins, the Exception is at an 
end. Jt is a preventing clauſe, rather than an ercepting clauſe. - 

Obj. Mhatever is befoze ercepted, Henry had not power thereof to 
make Jointures; but the poztionary Lands are befoze excepted. Ergo. 

Reſp. Þere is a fallacy, quatuor termini: In the Major the Ex-. 
ception is taken fo2 the Lands abſolutely ercepted 3 in the Minor, fo? 
the poztionary Lands excepted. 

Then J hold that Heory cannot make make a Joynture of Holborn 
and Staffordſhire, during the time of Truſts, but after he may, To 
make good this Expoſitton, J argue, 

Firſt, The deſign of the Dad is to continue the Gꝛandeur of the 
Famlly. of the Earldom of Bath in the name of the Bourchiers, 

2. The tempozary Eſtate of the Truſtees in the ercepted Lands is 
ſpent byefflur of time, as if it had never been made: If the Daughters 


had never bien bom, 02 had all died the Exception had been at an end 


As fo2 Somerſetſhire and Devon, theſe ſhould not come at pꝛeſent to 
Henry, but there is an Jnterpoſition-of ſome time to raiſe theſe poz- 
tions; when this mony is raiſed, the Eſtate of Henry that was di⸗ 
vided before, is conſolidated, and his power wozks upon the entire 
Eſtate. A man makes a Feoffment reſerving the Tres to him and 
his Þeirs, and after the Feoffe purcyaſeth the Trees, now they are 
united, though they were ſeveral Inheritances befoze. A Joint-te- 
nant that ſurvives may plead a Feoffment-mave to bimlelf without 
mentioning his Joint-feoffee. Co. Lit. 185. a. 


3. Out of the Conveyance of 17 Jac. ariſeth another: thing, that 


juſtifies my Expoſition, and extept as is befoze excepted, doth not put 
a diſability on Henry fo2 the Joynture any longer than the raifing the 
Potions, It Holbora and Staffordſhire Lands are ercepted out of 
the Deedof 17 Jac. Somerſet and De von Lands limited to the Cruſtes, 
they are ercepted ſaith the Plaintiff koꝛ ever. Then what is left faꝛ 
the Jointure ik this be true? perhaps the Lands in Glouceſter and the 
reſidue ol the Lands in Devon are left fo a Jointure; vet thaugh it 
be mentioned in the Fine, it is not found ta be mithin the ſeifin al 
William, we are to take it on the Recoꝛd. I give all my Land in Dale 
per nomen of my Land in Sale, it is vom. Plow. Com. 1 50. b. Throg- 


morton and Tracy. By my expoſition this defec.is ſuppiyed, and 


Henry at preſent may make a Jointure of anEffate in poſſeſſion of the 
poꝛtionaty Lands. 

4. Another Argument is. The power of Henry is to male Jointure 
andYothtures in the plural number at any time and times £0: ſuch a 
woman in the ſitigular number, of any Pannoꝛs (except as is: _ 


E — 92 lo much of the Eſtate except the Truſtees Eſtate: 

ſt tau violent preſumption, that William intended Henry ſhould — 
Atatis ot thoſe Lanna he hav, and after that the Ente of the 
Trufifs is — de map do what he pleaſe. 


5. The 


Pro 
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R 5. The power to make a Jointure is erplained by the power to 
A make a leaſe fo2 pears ; fo2 both the powers have the ſame ſtamp, 
und the ſame woꝛds; they are uſual powers and not to be taken ftric- 
iy. Put the Caſe that Henry had bien married, and that his power had 
bern only to make leaſes, ſhould he by theſe wozds ( except before 
excepted ) be reſtrained to make leaſes ? fo that after his death all 

theſe leaſes ſhould be void. 

6. The lublequent clauſe doth direct the uſe of the Fine. J ſuppoſe 
the execution was to reſtrain theſe lands, during the Truſts E⸗ 
ſtate and no longer. 

7. The clauſe that gives to William the power of Revocation ex- 
rept Holborn and Staffordſhire ſhews they are the lands p2operly er: 
cepted. Theſe lands are not pzoperly excepted lands, when the Eſtate 
of the Truſtees is excepted within the meaning of this D&v. The 
Law ſhall alter a Condition into a Limitation ſometimes, and though 
they gre not excepted by woꝛds, they are excepted by operation. | 

Object. It is pꝛeſumed ſhe had a fozmer Jointure from Harry of 
the lands which came in poſſeſſion to Harry. 

Reſp. 1. It is not fo2 life. 2. Such an Eſtate is made with im- 
peachment of Taft. 3. It is not found there was another Joynture 
made. 4. Common Law allowed Dower ad oſtium Eccleſiæ of the 
whole Land. 5. This Jointure doth not compꝛehend all the Lands 
of William, but divers are left to the Heirs general. 

Object. Henry is to make a Joynture from time to time after the 
death of William and Edward without Iſſue Male, and not after ſuch 
Poꝛtions paid. | | 

Reſp. From and after the death of William without Iſſue Male 
Harry may make a Joynture, it ſhews the Fr&hoid then veſts in 
Henry; if he ſhould not ſurvive the Eſtate of the Truſtees; he ſhould | 
have bern diſabled. 9 E 
The Joynture bears date the 3oth day of June in 49. and the 
acquittance fo2 the Daughters Poꝛtions is but the 19th dap ok the 
fame June; this Joynture is good which the Dekendant claims, there- 
Foze J am-fo2 the Defendant. . * 

Brown , - Brown Juſtice. The Queſtion is whether the Earl of Bath had 
power by the Pꝛoviſo of the Deed of 17th, to make a Jointure of 
the lands in queſtion; if he had, then tis againſt the Plaintiff that 
claims fromthe Earl of Denby and the Lady Elizabeth His Mife: It 
he han not power, then tis againſt the Oefendant; J am of opinion 
he had power of all the lands of which he was ſeiſed, but only Holborn 
and Staffordſhire- | 
: To what lands (except as is before excepted) ſhall theſe woꝛds refer 
to impower Henry ts make a Jointure, whether to the lands ercept⸗ 
ed in the limitation, oꝛ to the lands ercepted from Harry:? Tihether 
this except as is before excepred ſhall extend to diſable him ta let lands 
excepted krom him in the Conveyance of the 17th, oꝛ whether be can 
make ns Leaſe of lands, but of thofe that come in poſſeſſion to him 
after the death of William and Edward ſans Iſſue Mule? | 
In tho limitation all the Mannozs and Lands are limited to Wil- 
liam and Edward, except Holborn and Staffordſhire, and to make 
leaſes of all without reſtraint except Holborn and Stafforſnire . — 
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the power to William, Holborn and Staffordſhire are extepted in the 
power to Edward; it is excepted as is laſt befoze excepted. The Ex- 
ception is a relative Exception to that which went befoze, the other 
is poſitive 3 ff he had ſaid except as is laſt betoꝛe extepted he had 
given a great blow: In the Derd where he excepts Holborn and Stat 
fordſhire, he names them particulary in this power to Harry, here is 
not a woꝛd of them: Now that Henry had no power to make a Join: 
ture of the lands in queſtion, J argue | 

1. Mhatſoever lands are excepted from him in the ſetttement are 
excepted from him in the power, he had not an Eſtate in them, but 
it was in Ruſſel and the Truſties. 

2. The power after the death of William and Edward ſans Iſſue 


Male, he may let; J ask, can he let it at the time when Edward dies 


ſans Iſſue Male: if he cannot then he can never let. This Exception 
can never wozk by Fraitions to make it a power in groſs fo2 one, 
and to make a power in pꝛeſent to another; the ſame power cannot 
take effec part in pꝛelent and part in future, that is to make it wozk 
by Fractions, f e | 

3. Ik he had this power, then he might do it when he dies, and ff 
he can, farewell all the Poztions, Could any man think he would 
give him power to avoid the Poꝛtions: | 

Obj. The power takes no hold of theſe Lands till the 2 
— and it is found that the Poꝛtions are railed befo2e the Jointure 
Reſp. Jf he cannot make a Jointure befoze the coming of the E⸗ 
ſtate, he can never make it akterwards. The Uerdic is, he being 
Earl of Bath did after the death of William and Edward marry. the 
now Counteſs the Defendant, by that it appears he bad no power 
but after the 12000 l. rayſed after the marriage. It the Earl did in⸗ 
tend William ſo, ſure after ſo much conſideration he would have put 
it in; he might eaſily have ſad it. . 

J would know ik it were adviſable that he ſhould give power to 
make a Jointure of all the Lands againſt the Daughters and Son if 
he had had one; Ik the Earl had intended he ſhould have power of 
theſe lands a woꝛd moꝛe would have done it alter the 12000 l. raiſed, , 

4. If (except as is before excepted) extend not to Somerſetſhire 
Lands, why ſhould they extend to Holborn and Staffordſhire? 
Object. It is a new Jointure ſince the ſettlement made, and ik 
they have no power to make a Jointure they have not power to make 
a Leaſe, and ſhall the Lands lye freſh then? | 


Reſp. Dur Queſtion is of Jointure not of Leaſes, Js it not the 


Caſe ot all Jointrefſes almoſt 3 and many will take Leaſes fo2 years 
determinable fo? lives. | 


Object. This is out of the woꝛds of the limitation of Ale (that 


is) after a Joynture made by William, Edward o2 Harry the Co- 
nuſ#gs ſhall ſtand ſeiſed to the uſe of ſuch a Jointure. Whatever 


the Conuſe#s ſhall ſtand ſeiſed/ of the Reverſion. . 1 76 | 
Reſp. It cannot be intended that clauſe is as large as the power 
the wow reſpective is in: of that which they have power to make a 
Leaſe, of that the Conuſes ſhail- ſtand ſeiled, this is no 8 
| 0 
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is let by William, Edward and-Harry, but Holborn and Staffordſhire, | 
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So that here is no good Jointure made of the Somerſerſhire lands 
becauſe he had no power of them after the death of Edward and Wil- 
liam, and therfore the weir general fo? the third part well entred and 
her Lell ought to have Judgment, 

Tirrel Juſtice pro Defendente. | 

The Queſtion is, whether Henry late Earl of Bath might make his 
Cite a Jointure of lands ihat lie in Sometſerſhire'v2 not: 

J am fo2 the Defendant. . 

The words (other than) are four times uſed in the body of the died, 
and the woꝛd (except) four 02 five times in the pꝛoviſoes fo2 Jointures. 

Object. One Objection is, the P2oviſoe fo2 Henry to make Join: 
tures is general (except as before excepted) that is general becauſe 
omnis propofitio indefinita æquipollet univerſali. | 

Reſp. J admit this is dium generale but not generaliſſimum, arid 
J admit that the exception is moze general and reacheth to the lands 
in queſtion: yet there is a woꝛd of reſtriction in the exception that 
limits the generality of it, fo2 the wozds are not except before ex- 
cepted, but except as is before excepted, theſe two Wonoſpllables as 

and is alter the Caſe. | 

The intention of the Exception only was till the Poztions raiſed, 
and ſerves to diſcover the intention of Earl William, and the dif- 
covery of his intention reſolves the queſtion. The Exception is not 
abſolute, but quouſque till 12000 J. be rafſed, and the cauſe of Ex- 
ception betng at an end, and the land returning to Harry, and he not 
making a Jointute till after the mony raiſed, J take it to be, he 
ſhould have the like power to male a Jointure as Earl William and 
Edward had befoze him. Quamvis exceprio generaliter loquitur, re- 
ſtrinpenda tamen eſt, ut oeſſante ratione & ipſa ceſſet, as it is ſaid of 

a genera Law. Co. 4 Inſt. fo. 330. 

The lonner Exception being of lands in Devon and Somerſetfhire 
with a quouſque, and the Exception to Henry not being general, but 
reftratned, which extends not only to the lands excepted, but to the 
very manner and kom how it is etcepted. | 
( Sicut pracxcipirar)) this ſicut muſt have a fic, it refers not to a 
part ot the antecedent Exception, but to an entire Exception: though 
there be other antecedent limitations ot other lands, yet this is the 
ſence of the Exception, elle theſe wozws (as is) are of no ule at all. 
It is no good expolition of a Deed to reject any word that may have 
a reaſonable conſttuction. This helps to anſwer the Dbjecton, that 
tk ſo be this be (0, it will overthzow the Daughters Poztions 3 but 

now the Poztions ſhould have bern raiſed notwithſtanding ſuch Join⸗ 
ttires. a 
Object. Powers are to be ſfrictly conſlrusd becauſe they do tend to 
the alteration of Eſtates koꝛmetly ſetſed;. and this Jointure arifeth out 
of a power given to Henry, ergo it ſhall have no favour. TE 
| Reſp. 1. Powers when they are naked powers are to be- ſtrictly 
taken, but A to make Jointures are not naked but clothen with 
Intereff; Co 8 Rep. 70. Whitloeks Caſe. | 2 

2. The queſtion ar{ſethnot ſo muchupon the power given to Henry. 
as it voth upon the Exception that reſtrains the power; Wiſtam and 
Edward ſhall have power to matze Joyntures of all the lands except 


Holborn 
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Holborn and Staffordſhire, and Henry ſhall have the ſame power (ex- 
cept before excepted) J ſhall refer to the laſt preceding Exception any 
that was the ſubject matter of all the koꝛmer p2oviſions fo2 Jointures. 
Map not the Exception it ſelf be void fo2 uncertainty? It you will 
not have it refer to the next antecedent it is uncertain, A Leaſe to 


B. pur vie, Remainder to C. in tail, Remainder to D. in forma præ- 


dicta is not this uncertain? - 25 | 

This Exception as the Caſe is, cannot extend to all the fo2zmer 
Exceptions, fo2 the Exception runs in the ſingular number, it is not, 
except before excepted, 102 except as are excepted, but as is excepted; 


and here being Exceptions, ſome large and indefinite, ſome qualifi'd 


and reſtrained with a quouſque, none can tell to what it doth extend. 
Obj. If it be void foꝛ uncertainty, then by ſuch conſtruction Henry 
may have a larger power than Edward and William. | 
Reſp. Pet let the conſquence be what it will, if the wowds be in⸗ 
conſiſtent with the Law, the Law will not permit ſuch Eftate as the 
woꝛds impoꝛt. Again, the Exception in the pzoviſoe can refer to none 
other but Holborn and Staffordſhire, fo2 in truth there ts nothing 
elſe excepted, fo2 the woꝛd (except) is not uſed till the P2oviſoe fo2 
Jointures, firſt fo; William, then fo2 Edward, but all the limitations 
ate (other than) Holborn and. Staffordſhire, - and in one place other 
than the lands in queſtion. J will put one Cale. 
Jf A. let to B. all his land in D. other than White Acre, and all 
his land in S. except Black Acre fo2 21 pears, the Remainder to B. 
in Fc except befoze excepted, J hold NMihite Acre paſſeth; fo2 the 
Gant ſhall be taken moſt ſttongly againſt the Szantoz : A. lets the 
Mannoꝛ of Sale ſaving TUhſte Acre to B. the Remainder to C. fo 
20 pears ſaving Gꝛien Acre, the Remainder of all to D. except Opy- 
Cloſe, the Remainder to John a Stile of all, except. before excepted. J 
think in this Caſe all paſſeth to John a Stile except Dꝛy-Cloſe: the 
woꝛds are ſaving and reſerving ec. and not except. Pet J grant if 
A. tet to B. all his land in Sale ſaving; oz reſerving oz other than 
Chite Acre,the Remainder to C. except befoze excepted, in this Caſe 
I grant White Acre is excepted, becauſe there is no Exception be- 
foze, and the Exception is vain and idle if it ſhould not be ſo taken. 
Devon and Somerſerſhire are ſecluded but not excepted-: It is not 
the nature of an Exception to fozpziſe-a thing not compailed. in the 
Gant 3 when theſe wows (other than) having ben four o five times 
uſed firſt, and after the woꝛd (except) is uſed fo2 Staffordſhire and 
Holborn only, and then in the pobiſoe toꝛ Henry to make a Jointure 
of all (except before excepted) this ſhall not refer ta the woꝛds 
(other than) but what is really and verbally excepted. | 
Object. The Truft#s have an Eſtate of Inheritance quouſque 
and during that Eftate Henry hath but a poſſibility, of which he can 
male no Jointure. - | 418. 4s | 
1. Becauſe a Jointure muſt take effect preſently alter the death of 
the Pus band. . tt 
2. Becauſe after the limitation of the Inheritance to the Truſts 
that there remains no Eſtate to the Conuſe&s out ot which a Join- 
cure cav -e. is | 
3. It ſhall be {awful fo; Henry at any time to timit and appoint 
A. a ' ro | . any 
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-gtip. of the lands ac. which could not be, ſo long as the land re⸗ 
matned in the Feoffes. s. | 
- .,Reſp. Pet it is a Jointure within 11 H.. though not deins 27 H. 8. 
pet intended a Jointure in the vulgar ſpeech; Though Henry had no 
Eſtate out ot᷑ which he could make a Jointure, pet he had authozity to 
appoint a Jointure though not to take effed till after the mony raiſed. 
J conceive Henry cauld. not have made a Leaſe as long as the 
monp bad bien a raiſing ; It the Exception be void fo2 uncertaintp, 
then Henry is at large to make a Jointure of any of the lands in 


If the Exception ſhall refer to any of the antecedent Exceptions 
it 9 the laſt, fo2 theſe Reaſons, 
5 2 enen, e every mans Died ſhall be taken moſt ſtrongly againſt 
himteik. N 2 
2. Becauſe the clauſe of every Ded is taken accoꝛding to the lub⸗ 
ject matter. * | 

3. Becaule here is ngException but of Holborn and Staffordſhire, 
the woꝛds of this Exception will not hear a conſtruction to include all 
the pꝛecedent Exceptions, and this expoſition anfwers the miſchief of 


overthzowing the Poꝛtions. | 
hold Judgment ought to be gioen fo2 the Defendant, 
Bridgman Chief Juſtice. Jeo ne oye commencement de fon argu- 
ment: mes fuit tant ſolement preliminary. | 
It is (except as is before excepted ) not except as is laſt before ex- 
cepted ; the wo2d (pra) takes in all before it: therekoze the argu⸗ 
ment of referring it ubimo Antecedenti is the begging of the queſtion, 
foꝛ that is not the ultimum Antecedens, but the ulcimum Ante cedens is 
this, it is the Exception in the limitation. 5 3 
So the woꝛd (likewiſe ) is a coupling wozd to the power: when 
there arefeveral powers and concern ſeveral perſons, and there is this 
word (likewiſe) the conſtruction is, that he shall have power as the 
other had. This is a rule, Croke Car. 369. Sprit and Bence's Caſe. 
Theſe coupling woꝛds are the ſame in kind as to the thing, not as to 
the quality of it. Firſt, J all not inſiſt on this conſtruction, becauſe 
my Bother. relyed an another conſtruaton, that is, that the Ercep⸗ 
tion in the power to Henry extends to Somerſerſhire and other the pox 
tionarp Lands, I ſhall not much inſiſt on that; foz this conſtruction, 
that theſe Somerſerſhire-Lands are out ay 2 Exception would croſs 
the purpoſe of the Dad; fo? if it were lo, then Earl Harry had power 
to make a Jointure, befoze the 12000 1. were raiſed, Ik it had ben 
only that Earl Harry ſhould have power, and immediately after the 
death of the others without Jſſue, he might have done it pꝛelently, 
and (o have pꝛevented the poꝛtions; the Jointure would be raſſed with · 
out reſervation of Rent, and the Leaſes might be made to begin af- 
ter the Jainture; This Eſtate of. the Jointure and the Leaſes-are 
raiſed by vertue of the power, and they would have their Eſſence aut 
of the Eſtate that paſſeth by the Fine, it yoy take take that conſtruci⸗ 
on; ag Whitlocks Cale is, Co. 8 Rep. So Croke. Jac. p. 349. Fox 
and Prick woods Caſe. © J. S. ſeiſed of Lands in Fee, makes a-Leaſe 
kon lite; andafter he levies a Fine with Andenture to declare the Uſes, 
which was to the uſe of J. D. fo; fifteen years, and after to the uſe of 
4 Þ' himſelf 
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| „r | 
have the Bent during the fiftien years limited to him: It 


William and Edward limit the 


| pimſelf for life witha power ( bya Proviſ) fo himielſto make Leaſes 


fo2 21 pears 02 the lives in poſſeſſion, he makes a-Leaſe, during the 
——_— — — years, and it was agreed, that this term 
is preſently ſubject unto the, power, and-that this 

power doth 1 out of the whole Eſtate, ſhall 
Henry 


ſhould have power to make Leaſes, then out of that power, he would 
come befoze the Eſtate in Limitation. 

The conſirucion of this Exception, (except as is before excepted ) 
to leave out Somerſetſhire Lanvg, is ſounreaſonable, that my 10- 
ther that firſt argued, did totally wave it. 

My Bother Tirrel did urge the Exception was uncerzain and bold, 


becauſe it appears not to doth J confeſs if 
ft were fo, the Exception , void tod the unce ainty, and would 
fall into this inconvenience; then he would have power to make leaſes 


fmmed(ately during the Eſtate of the Truſties: But nom it is not un- 
certain, neither in the Opinton ok thole that argue foz the Defendant, 
noz fo the Plaintiff, Firſt, fog the Dekendants, they lap it refers to 
the laſt Exception in Edwards power, and no further, and ſo excepts 
Holborn and Staffordſhire ; and we that wane! foz the Plaintiff ſay, it 
excepts from the Limitation of the Eſtate to Henry. 
Mo to come to that which is the pinch of the Cale; therefoge the 
letond conſtructton that is of theſe mods (except as is before ex · 
depted) was this. Sap they, it muſt be conſtrued except Somerſet- 
ſhire Lands and other Lands appointed foz Potions as they are be- 
foze excepted; Co that excepting is not excepting abſolutely the So- 
merſetſhite Lands, (as is before excepted ): while the Eſtate is in the 
r * ſap they) but when thele Poztions are raiſed, the Eſtate 
T be hall habe power [ps egy gee In the firſt Li- 
—— to theſe poztionary Lands were firſt excepted from 
bim ; aſter the Eſtate was limited to the Truſtees and was determin- 
ev, then the ſame Lands were limited to Henry, therefoge t'was 
urged as the Erception was in the Limitation, fo it is reaſonable to 
muſt hive — as he han the Eſtate of theſe Lands, ſo he 
the ſame power, as he had in the Eſtate, This was their 


tion 
Jn this conffruction * 8 not t bath went a little tur- 
Henry the death of William 
_ ann befoze the 12000 l. raiſed 
might make a pzeſent Eſtate 
| [It und the Eftate ſhould 
4 Do this is a ſuperaddition to 
other conſtruction. And 1 think it was neceflary foꝛ them that 
ens 11 make this conſtruction ; fo the wos of 
being, it hail be lawful fo Henry at any time oz times after 
of Wuliam and Edward without Jifſue Male to limit any of - 
e Premiſſes ( except as is befoze excepted). I ſap, if this power 
2 Henry to make a Jointure were not to take effect till the 12000 l. 
Henry could not at any time o times after the death of 
Lands in Jointure : fo till the Poxi⸗ 
the Eſtate in Law was in the Truſts, and they were 
not 
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not to begin to raiſe the Poꝛtions till after the death of them without 
Iſſue Bale. So the woꝛds of the power muſt only extend to ſuch 
Lands as might be limited at any time after the death of William and 
Edward without Iſſue Male. | | 

Jf Henry's power did not take effect,till the 12000 l. were raiſed,then 
it is contrary to the woꝛds of the Power, fo2 the wozds of the power 
run, That at any time after the death of them without Jſſue Male 
Henry might make a Jointure. True, the wozds (at any time or 
times) ate anſwered, ik you lay he might make a pzeſent Eſtate; there- 
foze J think they did upon good grounds apply themſelves to the laſt 
conſtruction, J2ow | 

1. J ſhall pꝛove that Henry had not any power, no2 was it inten. 
ded he ſhould have any power while the Eſtate was in the Truſtie's, 
and then he could not make a pꝛeſent appointment. 

2. J ſhall ſhew that the other conſtruction of the wozds ( except 
before excepted ) is not relative but partial. 

J ſhall not nad to pzove the whole Fe&-ſimple limited to the Truſtees 
till the Poztions raiſed, though he that firſt argued (med to be of 
Opinion, that all was but a Chattel; but it is clear, it is a Fee- 

ſimple. Jf Lands be conveyed to the uſe of A. and B. and their Heirs, 
till a thouſand pounds be raiſed, it is a Fie-ſimple limited 02 conditf- 
onal. The difference is betwan a Limitaſion of Cle to A. till a 
1000 l. be raiſed, that perhaps in an Uſe may be a Chattel; But if 
to A. and B. till ſo much be. raiſe, perhaps J ſay it is doubtful 3 
but ik it be limited to him and his Heirs till 12000 J. be raiſed it is a 
limited Fe-ſimple, and what Eſtates are limited over ate Contin⸗ 
gent, So clearly upon the Eſtate made, Henry had no ſe at all 
till the 120co 1. was raiſed, but an expectancy oꝛ poſſibility of an Uſe. 
Then in the next place, J do conceive my Bzothers having made 
theſe two Conſtructions, one to exerciſe the power after the Poztions 
raiſed, and the other that he may make a pꝛeſent Eſtate, J conceive 
one is repugnant ta the other, they do enterfere : fo2 if the wozbs (ex- 
cept as is before excepted) muſt be thus conſtrued, that they ſhall not 
extend to the Lands only excepted, but to the qualification ok the 
Exception, as they would impozt by the woꝛds as and ſicut, and that 
the Ale was limited to Earl Harry after the Potions raiſed and not 
befoze, then this later Opinion, that Henry ſhould make an Eſtate 
after the death of them without Iſſue Male and befoze the 12000. 
raiſed, cannot hold. Now | 27 

Firſt, J hold that Henry had no power to limit any of theſe poftio⸗ 
nary Lands fo2 a Jointure, while the Eſtate was in the other Truſtels 
and not in him: he had no power to make an appointment while the 
Eſtate was in the Truſtærs. | 


1. J found my firſt reafon upon the wows coupling this power tg 


the other; all the other powers are exerclſeable while they have the 
Eſtate, and therefoze this power ought not to be a power in groſs, 
betauſe the other powers are neceſſarily to be conſtrued with the Eſtate 
in the Land. 7210 f a7 43727; 15468 os 

2. This very power to Henry to make a Jointute as to the ten of 
the Land is a power annexed to the Eſtate and Uſe limited to hi 
and not in groſs; then what mealure is = that the lame wos 1 


———— 
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3. Jt appears Ws nüt that the power ts kz the Limt- | 
tation of a Jointure. IJ ask this Queſtion 3 It is an Eftate fo2 Li. 
mitatton of a Jointure, it is an Eſtate ſimited to commence no man 
kjrows when after 12000 l. raffeds is ſuch Eſtate to be raiſed by one 
— a Contingent Uſee and duch Uſe that may be diſtutbey be: 

begin? can this be faib tb de a Jopnture ? | 
ject. Rel. The vent of the good Jofrituke though not to bar Dower. 
intent of the patties was to make ſuch a Jointure as to 
ha 2 fo2 what is the meaning of making Jointures elſe, and 
ſo the  impotts: but ft is apparent, the power to make a Join- 
ture, was not an afry „ but to make a Joynture to ſuppozt 
the dignity and grandeur ol the kde I go further: 
J am not fatfsfieb fo2 mp own Dpinfon, F William had limited a. 
Jointure of theſe rr patt arcowing to his power, and Ed- 
ward had after da L_ df theſe Lands accowing to his 
power; now of any of the Lands whereof Henry had a . power, if 
Wikiam 02 Edward had limited a Jointure of theſe Lands, J do con 
teive duting theſe ofnture Efates Henry could not have limited a 
— 4 fo2 thele tutteſſide powers aught to have a reaſonable Con- 
n, as Leaper and Wroth's Taſe cited in Fitz-Williams Caſe. 
Coke 6 Rep. fo. 33. 

5- Another Reaſon why this power cannot riſe in this manner by 
way of appointment. Jt is agried by my Bꝛethꝛen, That Henry's 
power to make Leaſes, is as large as his power to make Jointures, 
and it extends to the veryſame Lands; then by this Conſtrugi- 
on, il Henry might during the other Eſtates in being limit theſe poz- 

a ee DI nh 
NN armor Han eat mn re 
K. verif Ri n ng 

hav the 8 then that wolild intettere and come in bekoze the 
12000 l. Tüte: and herkm he word in the declaratoy Clauſe are 
ob e; Ehe Conmtels hall and teiled or the Pꝛemiſſes to ſuch 
Ates; lo "| vou Will have theſe Leuſes good, then the Drufters mult 


have d 
e ea ese mpass by Henry f a fl 
ure ture ſams to be Different from Heary and his 'Councel, fo2 
8 dein no he hach power. Jhave ben the 
Ce his beratife fe p01 theſe 'wo7ds (from time to 
5 0 i 3 Vohfkeustion did hold, the wows are 
Mwered; all go to the other Conſtrumion. 

Aetutton of ehe woes (except as is before ex- 
they, 'exesptiHolborn ànd Staffordſhire Lands 
e power, he other Wand only during the time 

1 Vit when che Poꝛtions are:raifed, then 
wer as 8 hath in the —— Such power might eaſily 
„ K thew fo, hut Jidoncetue this is not 
s (tutept n before excepted.) 
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to be made againſt the Letter of a Died, pet in ſome Caſes a 
train d and ſecondary interpzetation way be admitted; yes, if the 
Letter will bear a ſecond and leſs genuine interpretation, ft may be 
admitted, ne detur abſurdum : But where the intention of the par: 
ties is not clear and plain but in zquilibrio, in this Caſe J ſhall not 


make aſeconvary and ftratn'd conſtruction, dut expound the woꝛds after 


the moze pꝛoper and natural conffrucion. Therefore in the firſt place 
J ſhall thew what J conceive to be the natural meaning of the words 
(except as is before excepted ) and J agree that the woꝛds, if it had 
been clear might have gonefar to their interpretation : but it is not 
the firft and pꝛoper conſtruction 2 and J ſhall ſhew that it was the in⸗ 
tention of William tb have thefe wholely excepted out ofthe power. 

J ſpeak only of the intention of the D&d. In the natural and 
Gmammatical Conſtruction of the woꝛds (except as is before excepted) 
I concetve theſe wozds are no moe but except before excepted. J 
conceive they are ſynonimous in vulgar Ale. Fo? in the true Sꝛam⸗ 
matical Conftrucion if (except as is before excepted ) fhould reach 
to the Qualification, then the wozds thould be thus: Except all the 
Pꝛemiſſes befoze excepted in manner as they are ercepted ; and the 
wo2d (excepted) ſhould be twice repeated: fo2 it muſt be, that that 
Conſtracion have a double reference, both to the things excepted; and 
the manner of the Exception > and Jconceive this expꝛeſſion is not 
{ufficient without a ſubaudi, to relate to the manner of Exception. 
As to the wowds as and ſicut, and the ſicut nn have a fic, and that 
the wows are put in the ſingular number; as, the woꝛd in the Latine 
is præ 02 præexcipitur, but take it in the ſingular number, then it 
makes moe fo me; theretoge as to Henry there was but a fingle 


Exception in the Limitation, therefo2e if tt have any foꝛce it mut re- 


fer to that: as #02 the (ſicut) J do not conceive that that is the 
legal Latin wo f Cas) in this Caſe 3 we Have commonly a prout 
excptur, nota ſicut. Sinte we are upon Criticiſms, J mutt ob- 
ſerve the wozds are not (except as it is before excepted !) though 
they de (except as is before excepted ) they make:fome nifference in 
the Enpliſh but mode in the Latin. The wow (but) taken ſometimes 
foz(ſed)fometimes'to2 (quin) hath bien differently taten: in the La- 
tin the wos · (as it is before exoepted) is this, except prout præexcipi- 
tur but he wos. (as is before excepted) theꝝ ate except is quæ præ- 
excipiumur. d the Cale ot (ur) in Eittletonz prout fignifies ſame- 
times ſecundum quod, but moe pꝛoperiy the thing excepted: But 
dur Englich (as) li niiies quod, as /frequently as ut; e. g. I will do 
what becomes me, that is, as becomes me; as I may, what I may, that 
I may z except as is before excepted, and except that that ãs before 
excepted. In common acceptation (except as is before enmcepted) 
und (except as before encepted) iave'Spnonimous, and do itas in 
this Died. In the Weales it is, except as is laſt mentioned before to 
be excepted ; und chis is all ne. 5 118 

Pet J deny not but that infome'Cales the: intention expregit in 
the Derd appearing clear, the ſecondaty intention (i. e. except as is 
before excepted) may take in the :qualification:as weil as the thing 
it ſelf. J lay it map ſo, where the intention is fo, but not ge: 
nerallp. Slow 
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plemental Jointure. | 


Now ſearch into the intention or William appearing: in the Died, 
whether theſe poztionary Lands ſhould be wholly excepted out of the 
power of Henry, o2 whether it be to include them within his: power; 
fo2 the intention if its manifeſt, that ſhall guide me in the firſt and 
moꝛe pꝛoper, 92 to the ſecond and leſs pꝛoper ſence. 

' ThePlaintiffs Leſſo2 claimeth as Co- heir to Edward and William, 

it will ſerve. my turn if the intention ſtood indifferent; pet J conceive 

that his intention lo far as collected out of the Ded is much moze 

— that Henry ſhould have no ſuch power than otherwiſe, Rea- 
ons are, | 

1. It appears that Henry had no greater Cſtate than fo2 life li⸗ 
mited to him in theſe poztionary Lands; but this Eſtate fo2 life of 
theſe Lands was not to commence till after the Poztions were raiſed. 
Thele Poꝛtions might have bien above 12000 l. it there had been moze 
Daughters, the Jointure (ik this ſhould be in his power to make a 
Jointure ) could not be limited till the 12000 l. raiſed ; then the 
raiſing of this 12000 l. was not to begin till after the death of Wil- 
liam and Edward without Iſſue Male, and thts 12000 l. is no incon⸗ 
ſiderable ſumm to be railed, eſpecially when the Truſttes have no 
power to make a ſale: Can any think that Millam did intend (Henry 
being the only Male) that Henry ſhould be in foꝛce to make a Join⸗ 

ture of it till the 12000 l. raiſed, and ſeeing it was to be an honou- 
rable maintenance. Henry had a pꝛeſent power to make a Jointure 


ok the reſt of the Eſtate. If he had made thoſe in Jointure J would 


not deliver my Opinion, whether he might make an additional oz ſup⸗ 


* 


Object. Here appears no conſiderable Eſtate to malte a Jointure 


ol but theſe Lands, and theſe Lands are the ſeat of the Family. 


Reſp, Suppole lo; then it i8-Jeſs likely he ſhould leave! it to be 
made a Jointure ſrom his Son to his Cite 3. but there was as conſt- 


/ 


derable an Eſtate beſides, ag Cornwal, Gloſterſhire, and:many Ban- 
noꝛs in Devon, &c. | | Z 


2. Mp next Reaſon. It appears theſe powers to Henry to make 
Jointures and Leaſes, they are to take commencement at the death 
of William and his Son without Jfſue Pale, the woꝛds are expꝛeſs; 


ik from time to time and at any time, then immedtately. Wihy.thould 
vou make a conſtrucion tontraxy to the woꝛds? And obſerve to make 
this Conſttuctton, it muſt have the aid o2 ſupply of a double addition. 

1. The words, From time to time after tha death of HMilliam and 


Edward without iſſne Male muſt have addition ot theſe mozds, or 


after the raiſing the 12000 J. raſpedtius. 


2. Mext, tothe woꝛds (except as Is before excepted). there muſt 


be added this Ceicept reſpectius as is before excepted): and J ob- 
ſervez that the powers as to the other Lands were not ſubjec to the 


120001. they ate all annexed to the Eſtate in Eſſe, as the Loꝛd Firz- 
warren had an Eſtate in Eſſe, though in Bemainder; therekoze in 


ſuch a Tale to giwe a power ta make Leaſes and Jointure, where⸗ 
as he had but) wicontingent::Uſe; and that Uſe limited to others, 


it requiren ſpeciat and pꝛoper woꝛds; if pe admit ſuch large additi⸗ 
ons as theſe, pe map malte interꝑetations ot any thing. 


Obj ct. 


4 
n 


Object. Jt mas urged that Harry having luch an Eftate, could 
not have power to leaſe it. 1 | 
Reſp. J'ſhall grant, if he have power to make Leaſes of theſe 


Lands during the Eſtate of the Trutters, he hath power to make a 


Jointure, fo2 the one power refers to the other. J anfwer as to the 


miſchief of the Teſt Country Eftates which conſiſt in old Rents, 


is not the miſchief as great it my Lady hath it foz life, if ſhe make 
— the very ſame koz a Jotnture as fo2 Henry who had it but 
02 life. | 

In the next place. We muff look upon the p2ofpect how this was 
to be raiſed: one ſafd it was raffev much ont of the poꝛtian he had; 
in my extrajudicial Opinion J may think ſo. But was it alſo in Earl 
Williams pꝛoſped:? 

Object. It is ſaid Earl William would pꝛeſerve the honour deſcend: 
ed to Henry, therefore it is reaſonable he ſhould have the ſame power 
as Edward Loꝛd Fitzwarren. 

Reſp. The Caſe is not the lame, though Edward had this power, 
vet it was but a power, and he might ſettle part in Jointure; he was 
a Son, and his own Daughters were to be p2ovided for, and he might 
well be truſted as to bom Childꝛen: Henry was Coſen-German to 
the Szandchildzen. | 
3. Another Reaſon that moves me agatnſt this Conſtruction, the 
12000 l. is not to be raiſed by the Sale, but the Rents, koꝛz this 
Eſtate conſiſts much in old Rents, which appears by the power to 
make Leaſes : now the Fines which ſhould ratſe this 120001. muſt be 
Fines to leaſe, and jts reaſonably pzefumed the 120001. may be raiſed 
by Leaſes made by the Truſts 3; otherwiſe it would be a long while 
before 12000 l. could be raifev bythe Rents.” It fuch Leaſes were 
made by Truſtees, if afterwards Henry might limit theſe Lands in 
Jointure (as they would have it) this Jointure muſt precede the 
Leaſes and avoid them. | 

Object. It it ſhall be ſad, that the power ſhall be underſtood ſo, as 
2 TE ſhall take effect charged with the Eftate made by the 

ub 


Reſp. 1. J ſay, this were to make a further addition to the woꝛds 
of the power; to add, that theſe powers muſt be ſubject to the Leaſes 
made by the Truſt's ; and fo quidliber ex quolibet. * 

2. Inſuch Caſes, where powers are to be put in execution, and 

to take effec ſubſequently and to charge the Eſtate of thoſe that claim 
under the Limitation of Uſes by the Conveyance (where you will 
have an Effate to take effect by the power ſubſequent to Conveyances 
at Common Law) fn ſuch Convepances you muſt have theſe wozwws 


ft hath bien in all Conveyances ; otherwiſe the power fn conſtruction 
of Law, is to precede the Limitation; otherwiſe where the wozds are 
general you mult go accoding to the Conttructton, as Whitlocks 
Caſe, and Fox and Prick woods Cafe, befoze cited: where a man ex- 
ecutes an Eſtate by vertue of a power, the Effate-hath riſe from the 
oꝛiginal Creato! of the Eſtate, and ſhall be as eteding. . 
Laftly, ik the intention of the Deed be doubrful, J would conſtrue 

it in kavour of the Heirs, and give the Lands rather to them, than the 
Jointrels. | Object. 


to take effea, and nevertheleſs to land charged with the Estates. So 


"Mick 13 Car. 1, R 


7 It is frequent to have a rranſpoſition of words ſo that all 
parts of a Ded may agree. 

J muſt agr& with the Rule; therefore ſay they, ik the woꝛds in the 
Limitation of Uſes had ban thus, and fo2 default;,of Iſſue Male 
of Edward, then of the Somerſetſhire Lands tothe uſe of the Truſtes 
quouſque 12000 J. raiſed, and after that raiſed, 'of the Somerſet- 


ſhire Lands ac. to Henry o life and ſo to his firſt Son tc. put theſe 
that are ſeveral. limitations into one limitation, that would have 
made all clear; that this intention of the partial exception is of all 
the Lands ercept the poztionary Lands, , 

Reſp. 1. It the words had bien ſo penned, there had bien no er- 
ception at all. But-now male a Cale, wherein pou ſhall inlert 
wows of exception, as except Somerſetſnire Lands till 12000 1. be 
levied; J will not determin in that Caſe, how the wozs in the Pꝛo⸗ 

vlloe to Henry map extend, only this J lay, there will be till an un- 
ſuftableneſs of it to the Eſtate of Henry. 

2. But our Caſe is different; Except the Somerſerſhire Lands till 
the 12000 l. be raiſed, there the Exception in the body of the limi⸗ 
tation in that Caſe would be but a pat lexception : now in this li⸗ 
mitation it is a total exception of Somerſetſhire Lands. JfJ grant mp 
Dano? of Dole except the jointure of my other fo2 her like, thel and 
is not extepted in that caſe, but the Eſtate is excepted; but it J except 
the Lands ſhe hath in jointure, that ts total. Now the whole Somerſet- 
ſhire Lands are excepted in t ok the tlmitatiog. True, all the 
Lands are not excepted out of the Deed, fox they come alter in the 
limitation. It is not like the C — e exception of Black Aere put 
on the other fide; fo2 there the Land and the whole Eftate of 
the Land is not-ercepted;-becau 8, except Black Acre fo? years, 
So we waeren inp ver from the reit, when he did 
dlſtinguich them in the l the Exception bel ablolute 
in the limitation, J con ve it be ſo in he power. J conefvce 
that though perhaps (except as is before encepted) if. the intention 
had blen clear, might have reached not only to the Exception, but 
the manner of the Exception, pet here J conceive the intention ſeems 
ſo far from being doubtful, that Earl William-never- intended it. So 


Jagrie Judgment fo the Plaintiff. 
Ceo Caſe fuit Puis Ines in I e Chambre. | Quare: 


| as Baili ta Sir William Gideon, aud _= juftifie the 
| foking of thele ren f02-30 l. Rent upon a Leaſe made by Sir William 
Gideon. They ſet toꝛth that, that long befoze-the-taking, one John 
Oideon mas ſeiſeb in Ft ot a Meſſuage and one hundzed acres ok 
Land in Alſop, whereok the place in queſtion is parcel, and that he 
being lo ſefſed by Indenture dated ps 52. made betwen the laid 
John Gideon and Sarah his CMife of the one Wilham Gideon 


of the other part, demiled the Land in queſtion, habcndum 4 die 2 
02 


= 


lo max the other, and whereas one co ; 
the Lands, now 1 recover the entire, More Rep. 367. 


f 
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' - fo2 89 years under the Rent of 5 l. per annum, if demanded, by verfue 


whereof he entred; and William being ſo poſſes't did Anno 1663. des 
miſe it to Margaret M. under the Rent of 30 l. per annum, by vertue 
whereof ſhe was poſſes't, and that the ſald Margaret in 1664. granted 
her Eftate to] S. ha made Goſlin his Executoꝛ and died, after which 
he enters and grants his Eſtate to the Plaintiff Law, and that 30 1. 
Rent was behind. Jn bar of this Conifance the Plaintiff pleads, that 
befoze the Leaſe made to Sir William Gideon { videlicet) 15 Feb. 
14 Car. 1. the ſaid Jo. Gideon entred into a Recogniſance in Chancery 
of 2000 l. to Savage and Potter joyntiy, and becauſe the mony wag 
not paid, they ſued a Serre facias out of Chancery retournable in Mid- 
dleſex, and upon that the Sheriff of Middleſex retomed nichil, upon 
that there was a ſecond Scire Facias and a nichil thereupon retoꝛned, 
whereupon Savage and Potter pet. Judicium. Then John Gideon made 
default, and did not appear, and that was recozded: the Coniſes 
had Judgment, and quod haberent inde executionem; thereupon ele- 
gerunt ſibi executionem, 15 Car 2. directed to the Sheriff of York; 
returnable ſuch a day, and ſo there were ſeveral Continuances; and 
after it is entred thus upon the Roll, that ſuch a day Potter died, and 
Savage ſurbived him; and then he ſaith further, that afterwards Sa- 
vage lued out a Wait ot Elegiv-direcevto the Sheriff of York, and 
ſo goes on with alias & pluries Elegit, and upon this laſt MUrit ok 
Elegit that tas at: the ſuit of Savage alone, there was inquiſition taken; 
the Lands in queſtion are found and deliberen to Savage the ſutviving 
Coniſee, by vertue wherof he was poſſes t, and that Savage did enter 
upon Law he being Leſſer under Sir William Gideon, and after the 
Beats came upon the Land, and he being ouſted petit Judicium & 
damna ſua. pro detentione &c. _ Sec 
Upon this the Defendants vemur generally. 
The Cale is inHozt thus. = 
Two Coniſees 'pbfain a Judgment upon a Recogniſance; the one 
dies, the other 1 5 out Elegit in his own name without a new Scire 
facias d gainſt the Coniſoꝛ, and whether he can oz not is the queſtion. 
Brome Serjeant pro Querente. „ 

A think he cannot ſue an Elegit without a new Scire facias, and if 
lo, then the Land is not well delivered to him, and he cannot enter 
to put the Leſſee out. 8 ; 
hen Judgment is given fox two, and one dies befoze Execution, 


the other cannot take out Execution in his own name: this is the 


Law conſtantly uſen. | . 

Beides, the inconvenience would be great, becauſe he that is dead; 
it is poſſible he might receive ſatisfacgion'; and a Releaſe if there 
were any, to a Scire facias is pleadable: but when one takes out a 
Scire facias alone, though the truth of the Caſe 'be-otherwiſe, yet it 
cannot be avoiden : n this Cale, if one map take out Execution 
| s one could but recover the Moiety of 


Iſhams Caſe.” The migchief, is, we can have no TUrit of Erro 01 
Audita querela to avgiWit; we are meer ſtrangers tothe Recow,. we 
come inasLeffee , and the Leaſe would be clearly avoyded, and we 
depꝛived ol the Rent, 1 3 

| | Q Seyes 


Caſe partly as b 
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pozation:time out of mind, have had a Cuſtom time out of mind that 
no Artificer being a Foxeigner might uſe a trade within the Town, J 
hold this Cuſtom naught. We find in 8 Rep. fol. 125. the City of 
Londons Caſe, that no. Cozpozation made within time of memozy can 
habe ſucha Pyviledge,ifit be not by Art df Parliament; and it may 
be good by way of Cuſtom, but not by way of Gzant. And in the Caſe 
of- Norris. and Staps, Hob. p. 210. {tems to allow that a Coꝛpoꝛation 
by Pꝛeſcription may and erclude others that were not fp: 
dꝛentices. And Jagre that the publique exercile of a Trade within a 
Coꝛpoꝛation map be reſtrained as to Fozeignerss but in our Caſe the 
Cuſtom is laid againſt uſing any Pyſtery in theCoppozation, 11 Rep. 
fol. 38. Taylor of Ipſwichs Caſe, a man to a Taploꝛ into his houſe to 
be his menial Servant, to woꝛk koꝛ him and his Family; it was agried 
that this is gov, notwithſtanding any Cuſtom oꝛ by Law to the con- 
trary, 8 Rep. 117. Dr. Bonham's Caſe. It was never the meaning of 
the Act of 14 H. 8. 0 1 Mar. concerning the Colledge of Phyſitians 
tn London, ſhould bar any Gentleman there from (ending koz his own 
Phyſitian out of the Country, Dur Cuſtom is, that no man, ſhould 
exerciſe a Trave, here is the exerciſe of a Trade hy a Shoemaker 
Foreigner,may he not makes ſhoes fox his own, oꝛ any pꝛivate Family 
where he lives ? lo a man cannot be a Tayloz, Barber, oz the like, to 
a Nobleman oꝛ Gentleman that tives within Colcheſter. This Cuſtom 
includes a kind ol Bonopoly to the Framen of Colcheſter. As foꝛ the 
other Cuffoin J vo not except againſt it, ebe power to make by:Laws, 
fo2 that is in all Cozpozations 3 but they have exceeded. 

The firſt by-Law,' No Fozeignet commozant within the Buttough 
of Colcheſter, oꝛ Liberties thereof, ſhall take to his Trade any Jour- 
neyman o Boy but who ſhall be reſident within the Town o Liberties 
thereof, and be diſpoſed dy the Majo and Commonalty, oz Common 
Council. But it runs thus, No Foxeigner of any Art, Myſtery oz 
Occupation, hould be then commozant oꝛ inhabiting in the Burrough 
of Colcheſter. This is the Point by the miſtake of the Clark. There: 
foze upon the Stat. 27 Eliz. cap. 5. J ſhall not int upon it, J find it 
may be amended/by the Court upon a general demurrer. So itſhouro 
de, Io-Artificer-Fozeigner qui tam commorans, who was then living 
in the Buxrotigh o Liderties thereof, ſhould not take any Journey» 
man, Ippzontfce, oꝛ Ban, mit who fhail be reũdent, &c. 

- PanpExceptions to this Law: 

1. This ercoeds the. fir Cuſtom 5 this goes, ſurther, and ſaith, 
No Foreigner within the Cill, o2 Liberties of the Mill. The Cities 
of Coveat eſter, Lincoln, antthe Copozation of Grant ham, have 
ſeveral Uiſages within their Liberttes by the King granted to them, 
Lincolvfogr, Grantham faut, York bath ſeven miles; London is pꝛo- 
porly within the Calls, but the out parts are added, as Holborn Bars 
aro den te the City-Saburds. oo oo 

2. The Cuſtom — ot — Foreigner _— any oP 
Here mt is no Fozeignet et any Att, Ppſtery 07 Occupation, <1 
„ take: into-hig/houſe any, Sto. this is larger than the Cuſſom, Plowd. 
Com. 597. b. Crott und Howells Cate. Craft and Pyſtery ate taken 
as/all-ohe-Cence. But J iind 5 Eliz. cap. 4. no perfon (hall retain. any 


hy any Ut, oPpitery, 02 manual Occuptation. Dome ars Atxylome | 
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Had been good. The Common Law is fo2 the Defendant to-ererciſe - 
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Shop, 01 ſet un dis Trade, ConJ46 tüben 0 


are Myſeeries, and fone manual Decupations: . they are: vizjopned, 
and the by-Law muſt not be larger than the Cuſtom. 

3. The Dwinance'is'not only about taking de futuro any Appꝛen · 
tice 02 Bop, but retaining gny taken formerly. So a pooꝛ Boy muſt 
either break the Covenants ot his Indentures of eie oꝛ he 
muſt beak the by⸗ Lam. 

4. Muſt not tale a Journeyman 02 Bop, but luch as is diſpoſed 
to him by the Bayoz, 8c. this is againſt the Stat. 3 Eliz. cap. 4. this 
by-Law will foxce a Servant upon a Fozeigner, that is taken out of 
Polpital. Out ok this Þoſpital- he ſhall not have paiviledge to 
chooſe! his Man Which he likes beſt; he may have one put upon him 
which map pꝛie into his Secrets. It hath been adjudg d upon the 
Stat. 43 Eliz. cap. 2. that an Appꝛentice cannot be fo2c't upon a man., 
They may foꝛce me to put a pooꝛ Child out, but they cannot force 
me to take him. | 

5. This Servant muſt be put out by the Bajoz and Commonalty 
with the Juſtices, and it appears not that there are any Juſtices tn the 

own. | * 

6. By the Cuſtom the foxfeiture is to be paid to the Baylilf and 
Burgelles fo? the time being pro Communi proficuo. Chat is the 
Cuſtom: Che by⸗Lam is, it muſt be paid to the Majo and Burgeſſes, 
and ſoꝛ the uſe and advantage ol the Majoꝛ and Burgeſleg, and ſo the 
Cuftom is not purſued. The ſecond by Lam is, that no Artiũcer 
Fozeigner ſhall ſet up in the Town, without compounding fo2 his 
liberty with the Town. | © 
1. "This is againſt the liberty of the Subjec, Dayenant and Hurdis, 
Caſe cited in 11 Rep. in the Caſe of Monopolies, The Owinance 
there was, that every Bother of the Society ot Merchant Cayloꝛs 
who ſhould put any Cloth to be dzefſed by anp Cloth-wozker, not be. 
ing a Brother of the ſame Society, chould fozfeit 10 s. Adjudged that 
the Owinance, though it bad the Countenance of a Charter, is a 
Monopoly, and againſt the Common Law. The ſame Cale QDs 
juvged: fn More n. 755. 

2. The ſecond Exception, till he had agreed with the Town, it is 


void ; 5 fo2 it is inſenſible to agree with Villa prædicta. It it had been 


with the Bapliff and Commonalty, oꝛ Majo; and Commonalty, it 


bis Trade, and a Cuſtom and by⸗Law to depꝛive the liberty of th As 
Common Law'muſt not be by Tropes and Figures. A 
'Jcome-to-the Breaches. X | | 
De having. notice of the by-Laws in 16 Cor. 2. he tal ES a 
Journeyman who had not been-refident, and kept him 30 days. 
Jextept to this; this is not purſuing the Cuſtom, that no Fozeigner 
ſhoud uſe the Art, Myſtery, oz Occupation. The bꝛeach is, he uſed 
the Art and D ation of a F D have allowed the 
Che ſerond breach is, be kings Foreigner opened bis Shop in the 5 
Town of Colcheſter, befoze he had com and agreed with the 
Tom koꝛ bis Fteevom. I. conceive this is no. charge of exerciſing 


ovuſifighis Trave ; in the by-Law. they axe ſet together, open his 
njanctives * in LOWE 
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Tate the Declaration ſets not coth that any Mares were erpoſed 0 
ſale: the opening of the Shop is no offence, as in 8 Rep. 125. the 
keeping of a Shop is coupled with the erercifeof a Trade; 

One Exception J take tothe fom af the Declaration, wherein the 
Plaintiff hath failed: pe ſaith the Pꝛiviledges have bien held by the 
Homines & Burgenſes, and no ꝛibiledges have been held by that name; 
but by the 2Bayliff and Commonalty. 

Obj. But it is, aut eorum aliqui per quodcunqz nomen, and then 
appears within the Kecow, that theſe men ſome of them have a 

rue name. 

Reſp. This Clauſe ſuppoꝛts the Liberties of the Gant, but we are 
not etcepting to the Charter, but to the Declaration. Upon the 
Charter. of Charles rhe Firſt, the old Cozpozation being changed, the 
Liberties ſhall go to the new Cozpozation. J yield it, Cok. Litt. f. 102.b. 
It a Pꝛioꝛ and Convent be tranſlated to a Dean and Chapter, though 
the name be changed; but miſrecitals in Declarations are ſometimes 
fatal; one declares ſur Stat. 2 Ed. 6. and miſrecites it in the Decla⸗ 
ration, he thall never have Judgment; if you will declare more than 
you need, if you do miſtake, it muſt be at your peril. 

hold Judgment ought to be given for the Defendants. 


Brown Juſtice. The firſt Cuſtom is, Nullus Artifex extrinſecus not 
Free ofthe ald Burrough have uſed; oꝛ could uſe a Trade there. 

This Cuſtom J hold is not good; and if it were good, J bold it is 
not well purſued in making the by-Law, 

It is a Rule, All Cuſtoms that reſtrain liberty of Trade, muſt 
be clear and plain, and not voubtful. Mo Artifex extrinſecus ſhall uſe 
any Myſterp, Art, oꝛ Occupation ; what is the meaning of that? by 
Statute Law and Common Law J will tell you, that Art, Yyſtery; 
and Occupation, is not Artifex, Artifex goes only to handp-crafts 
Men, Mechanicks, Trade, Yyſtery, oz Occupation; ik it had been 
ſo, we had known what it had meant, Stat. 22 H. 8. c. 13. it is de⸗ 
clared that Bzewers, Bakers, Chirurgions, aud Scriveners are not 
to be accounted Arttificers 02 handy-crafts Men in the Stat. 2 Ed. 6. 
c. 15. -Artificers and handy-crafts Men are put together, 8 Kep.130: 
Att oz Myſtery is mote general than handy craft. Yyftery of it felt is 
a doubtful woꝛd. Sir Henry Spelman ſaith of it, it is vitæ modus. JF 
the wow Myſtery had been joyned with-Trade-and named the Trade, 

Admit the Cuſtom were gov, pet it doth not warrant to make ſuth 
a by-Law 92 Owinance, Et come a ce point il argue a meſme intent 
come Archer. | | 
+ The ſecond Cuſtom, they may make by-Laws fo? the gay of Arti 
ficers; obſerve, it is oniy fo2 the god of'Artificers: 

Ag to the Penalty, its laid ad Commune proficuum, and the Os 
dinance is pro advantagio ok the Papo 1 e bay it 
varies. 1. Nigg 4110 1337 

Obj. The Cozpozatfon is altered ᷑⸗- 

Reſp. That is nothing, fo2 it is not within the Cutiom, 4 fo; 
the other Owinance that is a dilting Law, theyvefitain a man from 
doug: 4 his own Servant z Moore n. 539. one Doggerells =_ 
; on 
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I-Exeepe. 


whether. {t had benge 


_— go! 5} 16:19 3071 B14 71 £ 


180 . 25 „ B. 

aim of Covenant:Thy Detenia abpLaw inLondontter A 
be was Apprentice, that.if are Apprentice the Sen 
— an Alien, the Bonds and — be void $ adjudged na 
plenz that hy. Laim mas EE Had as this. CE — was 
ute wile made in London, that it one took any Man into bis Sexvice 
nat tres, he ſhauld faxfeit 10 8. per diam; and adijudged again Law. 
Foz it was a burden to the City, that thep could not tar in what 
Jayrneyman 92 Servant they will. 

Ig: £02 the laſt, that they wuſt agree with the CL(ll fo2 their Feee« 
dom. In the Recoꝛd mention is made of the Ufll and Burrough of 
Calcheſter, how tan J underſtand it to be ſo? Lit. Sect. 171. Every 
Surraugh is a Ati, but not à converſo. Mult he go to the Mili to « 
compound? who are the Gill ? not the Cozpozation ſure, the Cozpo« 
ration are but a few. Upon the whole J hold Judgment ought to be 
11275 x Juſtice, I a eſt anſwer ſome Exceptions, and 6 

irre ice. an ceptions, and firſt to 


the 
1. Except. Ma Paivilenges have bien hein by the Hains & Bur- 
genſes, but by the Boyliff and Cammonalts. 

Reſp. I. ſudlequent tnozzs. quocunque nomine take it in. The. 
alteration ok the name doth not alter the Luſtoms and Puaviledges, ' 
5 Rep. ſul. 82. Snollivgs Caſe. 

2, The Prefcripeion-here is ſpecial and it is better wo peſeribe fo 
than generally, 4 Rep. Tirringhew's Cafe, The Plaintifs here do 
not alledge in themſelves ſince the ninth of July that Cuſtom hath 
bien pat in uſe, pet that Cuffom there doth tantamount, fo2 they 
ſhew in 1a Car. the Majo and Cammonaity made theſe Dwinauces 3 
noꝛ tan the aifufage ot a Cuſtom to 20.M 30 years together deſtroy 
the Cullom ; there is no neceſſity of ſhawing the continuance of the 
Cuſtum. Beiden, the demurrer is general, whereof now the Orten. 
vane Galt take na ;adpbantags. 

Exceptions to the Cuſtom mb 3 wall anſwer. 
'Þere monty. a P2eftlptian in the Negative, 8 £42. 

| Reſp. Such a — aa in in our Cale iu the Negative is gaod 

enough; the Cuttom is here not that no perſon ſhail ule the Trade, 

but: ao; Fozeigner; which vifſers fram the Cafe of Hurdisz and the, 

Cale ot the City ol London is in the Megative as ois is. 

2 Exegpt. Chat no Inn aught ta uſe a Trade within the 
Burrough is void, becauſe-by Common Law any Man night fet up 
a Trade wherelotver, then it is apain& the Stat; of che Queen c. 4. 

Reſp. tue Hoh. f. 211. Common Law fois not any man ta 
exerciſe a Trade any where, yet a Cuſtom may reſtrain, 43 Ed. 3. 52. 
It this aun been made; h a mow Coꝛpozation, it is a diſpute 

nz and ſuch s La ia nat agninſt any Statute, 
uſtor ang Pleſtuireiun, and in 8 Reg): Hal. 119. 
ffexpuce i ah gn 
No to 83 againft- the by. Law. 
1. Che by. Law is not purſua hang tothe Cutoalehoughite Cuſtom 
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thoare my ; by the Mtll : 4 gait is larger than the Coo: 
5. 7 } "the Cul ſto m * m be r om o be gad, that no Foret ner 
aſe ** | 23 n the rough the by'La v 10 


up Trank be nay not employ ary other of the 
tion 02 qualication 0 the Tutom; this anſwers ＋ 
'eftrained by a : 


by:Law, when it 'c a Cuſtom, and lo not within the 
Taylor of The fon hat was — a by-Law, and not a 
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n 
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+ Reſp. It mult be underſtood - e Util, the Governozs of the 
Uilt, by whom the by:Law vas nave As fo? the ox 
Shop beloze Compoſition made | hol 
and good. Lon te it be token fo2 all t n 


| * in a Jourathman ; 
ve is ſaid to be an Inhabitant. 
| from pivate working in their 


Ex 


for the Plaimiff. 
Bridgman 


Mich. 18 Car. 2. C. B. 


Brid Chief: Juſtice. J holp the Action koꝛ ach. df. the 
aan rden baker the itt The der hp-La to night the i 


| ill; Quod nullus 
"Myſterio, Arte, five 


he meet Right to be in 
that ns Foreigner 


nt cant | they, 
be taken frictly. J deny 
4 and to regulate a 
A general-liberty of 


by: Laws fo; reffraint of. 
that, when 12925 — 4 to f 
Trade, nithout d 

1. Except. 
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may make by-Laws foꝛ the better government of the Town, then ſure 
they may make a by-Law that no Fozeigner ſhall open his Shop but 
upon Compoſition. But J ſhall conſider of the firſt by-Law, in that 
J differ from my Bother that laſt argued; J hold that by-Law 


naught, and the bꝛeach naught, That nullus Artifex extrinſecus cape- 


ret in domum ſuam aut ad operandum poneret, &c. This by. Law car- 
ries two in the belly of it. And J am not of opinion that it is partly 


good and partly ill, it ſhall not be good fo2 one then, becauſe it is in: 


tire, and dꝛawn uno flatu, and the penalty comes after. Jn caſe of a 
Gꝛant it map be good, 8 Rep. 119. in Dr. Bonhams Caſe. The King 
grants to the Pajoꝛ and Commonalty of London to have plenum & 
integrum ſcrutinium gubernationem & correctionem ominium & ſingu- 
larum Miſteriarum, &c. The Gant is good fo2 the Search, but it gives 
them no abſolute power to cozrec oz to puniſh Dffences,not granting 
them any Court in which ſhould be legal pꝛocedings. But when yon 
come to a bare AUuthozity, and not an Intereſt, o2 to make a by-Law; 
then J think it cannot be good in part and void in part, Hobart 12. 
Sir Daniel Nortons Caſe. J hold this by-Law is taught in the whole 
and in all parts. Io Fozeigner caperet in domum ſuam, aut ad ope- 
randum poneret. As to caperet in domum ſuam is naught, ad operan- 
dum muſt relate to poneret of neceſſity. Subpœna forisfacturæ quo- 
libet die pro quolibet operario fic ad opus poſit, there ad opus is put 
to the poneret; and upon this conſtruction J think the by-Law is not 
good. | | We 

Another reaſon is, J cannot ground my Action upon this by Law; 
it appears in the whole they are ſeveral offences. To take a Jour⸗ 
neyman ts otie, to take a Bop another, the third is fo2 the Appꝛentice. 
hen he comes to the beach, he jumbles them together, cepit in 
domum ſuam adtunc & ibidem poſuit ad opus, &c. and he puts them 
to one foxfeiture of 5 s. per diem. Fo2 which was it, the Boy oz 
Journeyman? ſo he makes a jumble as to the Juſtices of Peace, which 
in mp opinion goes clearly to the Boy. J do yet hold the laſt breach 
is good, whereof the by⸗Law is this, No Stranger directly oz indi⸗ 
rectly ſhould aperire his 02 their Shop 82 Shops, 02 ſet up opificium 
ſuum within the Burrough oꝛ Liberties thereof, until he oꝛ they have 
agreld with the Town foz his liberty. Then the Cuſtom being good, 
no Fozeigner ſhall exerciſe a Trade within the Town, this is not fa 
pꝛoperly a by Law as a relaxation. Fo2 the Cuſfom reſtrained them, 
and by this by-Law upon compoſition they may uſe and exerciſe a 
Trave. 

Except. The condition is, unleſs they compound fo? their Freedom 
with the Town, They cannot compound fo2 his Freevom, ſaith my 
Bꝛother Archer. THO 

Reſp. But J think they may. The Rule is true, where there is a 
negative Cuſtom that tends to the advantage of a particular Coꝛpo⸗ 
ration, they may diſpence with it. Quilibet poteſt renunciare juri pro 
ſe int roducto. Nom a Man map be free thꝛie ſoꝛts ot ways. 
By ſerping Appꝛentiſhi ß. ae 700008 1 

525 being boꝛn ok a Fra man, as the eldeſt Bon. 

Per Redempt ionem, and that is frequent in Coꝛpoꝛations. 
They may buy their krerdom, and by the _ reaſon then may hav? 
12 ; * 
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Ellares were exp 


Repr. 


ys with s a condition a and qualified, If they will admit him into the Ph 
viledges, it is reaſon "they ſhould have a ſum of mony. hat: 
the harter coſt nothing ? 

Except. Dpon is Shop, that is no offence. Þe laith not, that 
d to Sale. 

Reſp. Shop is a correlative 3. aperire Shopam, vel ſet up eorum 
opificium. Who ſhould have his Fra dom, but he that hath opificium ? 
Cle ſap of a Tradeſman that is bzoke his Shop is ſhut up. 

Except. Jt is infra eundem Burgum five libertates Villæ prædict. 
So you go further, Burrough and u Cl are not all one. 

Reſp. Prima facie the Town and the Liberties are the ſame. 
That the Town and Burrough are the ſame that is no doubt here. 
Mithin the Town and the Liberties thereof, they are Synontmous, 


_ * unleſs you can ſhew it otherwile. 


Except. Until he and they had compounded and agred cum Villa 
predid., this is inſenſible. 

Reſp: Jt cannot be taken by any reaſonable intent foz the Walls; 
of the Townz the Town ſignifies two things; that that is local, and 
the Inhabitants of the Town. .The Malls o2 Þoules of the Town 
cannot here reaſonably be underſtood ſecundum ſubjectam materiam. 
Tota civitas exijt videre Jeſum. Civitas London habeat ſuas Liberta- 
tes illz(3s, Mag. Ch. Le Ville ſerra amerce. Le County reſpondera, 
Paſch. 3 Car. B. R. Harris Caſe. It I will bꝛing mp ſelf out of the reſtraint 
of a Cuſtom, J muſt ſubmit to the terms, and when once J am ad- 
mitted, Jam involved in their Acts. As we do what the Parliament 


-Doth, they carry us all in complexu. 


Except. The Foxfeiture is appointed to the uſe of the Majoꝛ and 
Commionalty, whereas the Cuſtom appoints the Foxfeiture to be 
ad Commune proficuum ejuſdem Burgens' & Communitar'. 

Reſp, hom could it be better oꝛ otherwiſe? the Bayliſſs were gone, - 
beloze the Foꝛteiture to the Majoꝛ and Commonalty: none elle can 
have it. Co whom ſhould it be? to the uſe of the Majo; and Com- 
monalty, and to the Majoꝛ and Commonaltꝝ are all one. 

the later by-Law I agree, GW or the en upon 
ebe other for the Defendant. 
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"rn Earle Serjeant pro 4 Avomant. | 
Argued per 1 Waller Serjeant pro Quer 


V. ceo Caſe a large devant. 

Earle Sevjeant p Avowant. 

pointp\mithe Wafe's 

I, „ og a Scire facias ought to be ann aut by the ſurviving 
Coniſe, befoꝛe. he vught tote out a ¶Urit of Elegitꝰ 

2. Whether the Exetution thus ſued out was void 02 ;boivable 2 
But the que ſlion is, whether the Plaintiff in his plea in 1 — 
vowzp, 
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Avodmp, hath ſet foꝛth ſufficient matter to bar Sir William Gidebn and 
his Lady of their Rent due, and arrer. | 


two Men, one dies, the other cannot take out Elegit without a'Scire 

- facias, though it be within the year. This TUrit ot Scice facias was 
in ſome Caſes grantable p Common Law, but in perſonal Actions, 
if they came not within the year, they could not have it, but muſt re- 
ſozt to the firſt Judgment, oꝛ have bien dꝛiven to a new Oꝛiginal. Stat. 

Weſt. 2. c. 45. gives a Scire facias after the pear, Litt. Sect. 505. Cokes 
Comment. Mone can have Execution upon a Judgment oz Recognt: 

zance, but they that are parties ta the Recoꝛd: All the Books agrie, 

the Executoꝛ himſelf could not have Execution within the year with: 
out Scire facias, becauſe he was not party to the Recoꝛd; and this 

is obſervable, he doth not then take out Execution when re⸗ 

newed by Scire facias upon the firſt Judgment, but he hath a Judgment 

upon the Scire facias, upon which he goes. If Tenant oz Defendant 
o die, there can never be Execution taken out againſt the Þeir 02 Exe- 

cutoꝛ without Scire facias. cr? | 

Its a Rule in Law, the alteration of Perſons alters the P2oceſs, 

It is as true likewiſe, all thoſe which recover a Debt as joynt-Co- 

nilees, and joyn in ſuing out Execution; and if one dies, the other 

cannot ſue it alone without a Scire facias. 7 

If one of the Coniſees in this Caſe be dead, it appears not ſo 
< judiciouflp 3. there muſt be a Scire facias, ſo as the Court may take no- 
tice judictally of the ſurviving Coniſee, who muſt ſue fo2 the whole 
2000 J. More Rep. 367. | f 

The Judgment upon the Nichils, is, fiat executio to them both, 
and to grant that one ſhall take without a Scire facias ig pꝛepoſterous. 

The next Point. 11 4358 

Lawe brings a Replevin fo2 taking his Cattel, in loco quo, 8&c. 

Lawe pleads Gideons extent, and the Coniſee turned him out of poſ- 
ſeſſion; how comes Lawes Cattel upon the ground? fo2 Lawe makes 
no title under Savage the ſurviving Coniſee, no2 doth he lay they 
came in thereby Eſcape 3 his Cattel are taken, and he bangs Re 
plevin, and complains he is turned out by Execution ; and ſo its a 
juggle betwan Lawe and Savage to defraud Sir William G:deon any 
his CUite of the Rent; what do his Cattel do here? The plea of 
Lawe to part of the Avowpy is no other, than that a Treſpaſſoꝛ turned 
* out; all that he pleads gives no right to Savage, it is all againſt 

a We. 

Ik we have no remedy here, we hade none at alt; neither Audita 
Querela, noꝛ Writ of Erro23 Js not Gideon yet living? and Lawe 
is but ſub-Leſfee of part ot᷑ a term; he doth not ſay, he paid the rent, 
that's none of his plea, but he was put out by the Coniſe, therefore 
Sir William Gideon is not to have his Rent, Crook Jac. 246. Good- 
eare and Ince. The ſame Caſe in Yelv. fol. 179. Hobart fol. 69. Lei- 
iceſter verſus Sir William Reade. An Elegit was grounded upon a Teſta- 
tum, which was not filed, it was adjudged Erroz. Now the Teſtatum 
in that Caſe was but fonnality, the Scire facias in our Cafe is of fub- 
ſtaͤnce. 3: 


| pray Judgment for the Avowant, 59. 
= Waller 


« | Fo2 the firſt Point It is clear, a Judgment is acknowledged ta 
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the Cale is, by infœmation to Ar Vid. 8 Rep, Drury s Caſe, 


the payment oft; the Law aſtows Lawe liberty to plead his being 


Ho her The — e 


Cent that one is dead, and pays be — babe Executian ; this 
Bool [aith in this Cale, he may, without a Scire facias, Dyer fol. 203. 
27 Ed:3. fol. 3 1. Fitherbert tm. Execucor,fol.57. Dyer fol. 180.b. Sta- 
tute Merchant is acknowledged, and a Capias againſt the Coniſoz, 
retomable in Banco; before the retom Conile dies, Executozs come 
and infonn the Court of this; the queſtion was if. Executoꝛs ſhalt 
have Execution upon this without a Scire facias 3 A Scire facias to exe⸗ 
cute a Judgment in a perſonal Action artſeth upon two things: 

1. Lacheſs of time: That's not in our Caſe. * 

2, Change of the parties to the Recom. 

That of Lacheſs of time was not pꝛoperly at Common Law;befoze 
the Stat. Weſt. 2. e. there was no remedy, hut they muff — 
anew again; 5 Rep. 88. Garnons Caſe, 14 H. 7- 15. 

The Law kavours Executions. 

I ſhall offer my Reaſons why there ought ta be no Size facias. 

I. Here ts no new party. Judgment is given fo2 two Coniſees 
againſt a Coniſoz the Coniloꝛ is alive and a party ſtill, one of the 
other is dead, here is no new party; here is a Coniſo2 and a Coniſe. | 

2. Jt doth appear to the Court there can be ns other can take av- 


vantage of this Execution, but Savage the nn Conilte. 1 the 


demurrer he doth confeſs 

1, The Judgment is unſatisfied. 

2, That the other party is dead. 

Then it doth judicially appear to the Court, that none elſe can have 
benefit but the Survivor, loꝛ it is a thing in action, and ſa not afligh- 


Able. 
3 


3. There is no pꝛejuvite at ali tan be to the Coniſoz, 02 any other ; 


| fire there is a Judgment to two, any one of them might have 


releaſed this Judgment. 

4. When Potter dies, — hath not this from Potter, but im 
mediately from the firſt J 

by. ©1067 46h ; pee piing of Erecutlon ia the ii 

of the Law, 

Foß the other pant; here ia ſufficient: matter pleaded ta har him. 
The queſtion ts,whether it be vold oz voidable? Errouious Judgment 
is doidable: It there be Ertoz, it map be-avoided by Erroz ; oz as 


Lateh Rep. 19+. Wiſemans C But the party in our Caſe could 
not being a Trelpals, oz ſue the Sheriff. . 
Pere is a Leale tendung rent, an eviction by Eigne title diſcharges: 


eviaedby Eigne title to diſchargehimſelf; and its a good Execution 
tilt it be avoided. 
Bridgman Chief Juſtice, All will rett on the firſt point. Adjour natur 7 


vid. apres. Termino 


—— — — 


Termino Trinitatis, 


18 Car. 2. in Communi Banco. 


— 


Hughes verſus Hughes 


A Holloway Serjeant pro Cuerente. 
Argued p Brome pro Defendente. 


: __ Et per Dr. Walker LL. D. pro Defendente. 


* 


Stat. 21 H. 8. Pe ſets forth the Inteſtate was poſſes t of 
Gods and Chattels to the value of 12000 l. and 10 March 
1666. he died, and that 10 April after, he having bona notabilia, 
Adminiſtration was committed to his Son the Plaintiff, That the 


Plaintiff being Adminiſtrato2 did give Bond with Sureties, and that 


koꝛ true Adminiſtration the Bond is ſtill in fozce, and he ſaith all the 
Goods do belong to the perſon that is Adminiſtratoz, and that he the 
Adminiſ.ratoꝛ ought to have the full and fole power to diſpoſe the 
Gods, and the Remainder to himſelf t And he ſaith, he being no 
waps compellable by any Law to come to any diſtribution of thoſe 
Goods, he was yet called into the Court Chaiſttan by the Defendant 
his Sifter Daughter of the deceaſed. : | 
To this the Defendant pleads; che did not pꝛoſecute after the Pꝛohi 
dition and fo2 a Conſultation ſhe takes by pꝛoteſtation, that the Plain- 
tiff is not to have the Goods ſolely, Foz Plea ſhe ſaith;that when any 
perſon dies inteffate, and Adminiſtration is granted, the Adminiſtea- 
to? is to render account, and of the ſurpluſage by the ancient Law of 
the Kingdom to allom every Child a reaſonable Poztion, and that 
there remains of Doctoꝛ Hughes her Fathers Eſtate 3000 l. unapmi- 
niſtred, and ſhe being a Daughter unadvanced doth call her Bꝛother 
foꝛ a hare into the Eccleſiaſtical Court; and upon this he demurs. 
Holloway Serjeant foz the Plaintiff. 3 3 . 
Thee lots of perſons in our Law have diſpolitionem bonorum de- 
functi. Vid. Plowd. Greysbrook and Fox's Cale. | 15 
x. Me who comes in by the appointment of the pary; and as ſon 
as he doth accept of the Executozthip he doth induere perſonam de- 
functi, and he is lyable to pay Debts and Legacies. mr ay 
2. Ex proviſione Legis; he whom the Law appoints, and that was 
the King ozginally in caſe of Jnteſtates- Co. 9 Rep. f. 38. h. Henſloes 


Caſe, which cites an old Roll 7 H. 3. bona inteſtatorum capi ſolebanc | 
in manus Regis. The King did afterwards devolve this er to the 


' Dydinary 3 ko? thele Realons . br 


"WF Ughes Adminiſtrato of Charles Hughs of London deceas't is Prohibition. 
—_—# Plaintiff in a P2ohibition 3 and ſets fo2th his Caſe upon. 


n . 9577S. ants. 
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x. Þe that takes care of the Soul of a perſon is lookt upon moſt 
fit to take care of his S s. 7 "ir 
2. Becauſe the Law doth not love to ſee a: vacuity in any thing: 

A Huhold muſt not be in abeyance; Goods-mult not be in lulpence, 
they muſt reſide in ſome body. | e | 

3. Pe that comes in by the denomination of the Owinarp; fo2 it 
was look't upon as a burden to theOwinary,and it was ſomething in- 
conſiſtent with his function to look after Secular Affairs. Therefoze 
the Statute 31 E.3.c. 11. takes him off; now this being removed out 

ok the hands of the Dxdinary, there is a ceaſing of the power he had 
bekoꝛe; fo? it is not become a voluntary act of him to grant it, oꝛ not 
to grant, but he ſhall, the wows are Imperative, 16 Ed. 4. f. 1. the 
Caſe was, the Oꝛdinary granted Adminiſtration to a Woman, ad 
colligend' & exigend' omnia & ſingula bona & c. and to ſell and de- 
liver the monies into his hands: but this was no grant of Admint- 
ſtration, ſhe was made but as a Servant to the Dꝛdinary yl 
Brok. tit. Adminiſt. 

It was the opinion of Croke and Harvy in Mich. 3 Car. 1. it one be 
entitled to have Adminiſtration, and the Oꝛdinarp refule to grant it, 
a good Action lies againſt him. «4-74 | 

Now it is the wow [ Account) that gives riſe to this Queſtion. 

Their Plea conſiſteth of thzfe ſeveral Reaſons, 

r. The Uſage and Cuſtom of the Eccleſiaſtical Court. But we 
look upon Admintſtrations as new; they began but in Edward the 
Thirds time, how can this be Uſage time out of mind ? 

2. They ſay Pꝛelidents in the Court warrant it; but Peſivents 
are no further good, than what they have of Law. 

3. From the woꝛd Rationabili parte. | 

But Magna Charta c. 18. & Coke Com. p. 32, 33. ſaith, this TUrit, 
doth not lie without a particular Cuſtom, and the Writ in the Re- 
giſter is grounded on a Cuſtom 3 and Fitzh. N. B. 122. b. the COrit 
is bzought ſecundum conſuetudinem Comitatus: This is not per Le- 
gem Terræ, but per Legem Loci, and that paſſage in Bracton cited in 
Cokes 2 Inſt. p. 33. is -wotthy obſervation. | 
My Reaſons why the Owinary after he hath granted Adminiſtratt- 
on, cannot fozce him to a diſtribution, are theſe: "$4 

7. That which is given in my Lozd Hobart p. 83. Slawnies Caſe. 

So vaſt a power not to be truſted in one mans hand. 
x. The Dwinaxies hands are cloſed up, what hath-he todo? 
3. 
4. 


The Dwinary cannot derogate | from His own grant, and the 
| bath abſolute intereſt in the Goes. 
The Dwinarp per Star. 21 H. 8. had it in his-power in Caſe of 
Equality of Blood to grant it to all, but be hath granted it to 
one, he hath made his Election, and there it muſt-reff. . 
The Lam having given the Adminiftrato2this pꝛoperty in the Gods 
by the grant of Avininiſtation,” J conctive he is not compellable 
by the Ddinary to make any viſtribution.3 whatever comes ta the Ad- 
miniftrato? it is bis own; & follicitudinis ſuz premium. - 
Now fog Authozities. Hobart p.83. dlawnies Caſe before cited, Ho- 
bart p. 197. Tookers Caſe.” a Prohibition was granted, becauſe the 
Oꝛdinary hath no power to make diſtrihution of the Surplulage,. $0 


_ 


—— woo gt 


—_ 4 
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in Croke Car. p. 62. Fotherbies Cafe, a Pꝛohibition was granted. So 
Croke Car. p. 201. Levans Caſe, teſolued, a ꝛohibition was granta- 
ble, becauſe the abſolute intereſt in the Goods, is in the Adminiſtra- 
toz3 and the Adminiſtration being committed, the Owinary hath no- 
thing to do, and he cannot now as he could at the Common Law re- 
peal the Adminiffration, Noy p. 24, Tookers Caſe. Winch p. 1 1. Bar- 
row's Caſe cited by Hobart. Anno 1655. this Cafe was in Queſtion ; 
one Davies Caſe, and a Ptohtbition was granted. 

Upon theſe Reaſons and Authoztties J conceive this P2ohibition 
well granted, and there is no cauſe to remit this back to the Eccleſt: 

aſtical Court: 
Brome Serjeant pro Defendente, NT | 

The Queſtion is, Chen the Admintſtratoꝛ hath pald all the Debts 
and diſcharged the Funerals, whether ik there be a clear reſidue left, 
the Otdfnary hath power to diſpoſe this to the TU1ife and Childꝛen and 
Kind2ed, as the Cale ſhall be ? % 

Iwill begin with the ſame Authozities; Fox and Greysbrooks Caſe, 
Plowd. p. 28. the Goods of the Jnteftate were to be diſpoſe by the 
Owinarp tothe benefit of the dead; the Statute 31 Ed. 3. c. t 1. was 
made, that admintſtration might be committed to ſome other. All 
the Goods in ſuppoſition and intention of Law, do come to the Oꝛdi⸗ 
nary, and ſo nom; and un Acton of Debt at this day will lie againſt 
the Dyinary,; before he hath committed Adminiſtration; A man dies 
inteſtate, and there are Goods in other mens hands, at this day he 
map have an Action of Debt againſt the Owinary to attach the Goods 
in their hands, and when he commits Adminiſtration,the action abates, 
but the Attachment is good. By the Statute of Magna Charta c. 13. 


It ts Enacted, That after Debts paid, quod clarum̃ fut, & refiduum 
relinquatur executoribus, ad faciendum teſtamentum defunct. & omnia 
catalla cedant deſunct. ſalvis uxori ejus, & liberis pueris ſuis rationabili- 
bus part ibis ſuis ; by that Statute, in caſe there be a Mill made, and 
Executoꝝs named, I conceive it is meant of ſuch a Win by which 
the whole Eftatets given, when the Ceſtatoꝛ hath given all his Eftate, 
and:he maygive it to ann from whom he picaſeth. Executoꝛs and Ad: 
mintiſtratows:can cauvert nothing to their own uſe, Co. 8 Rep. 133. 
Tumors Caſe: Dirs'is the Caſe of an Apminiffrato), and that is 
ſomething 'diflerent, Weſt. 2. c. 9. Mow that the Ozdittary hath 
power to compel them to male account; is tiear. Flera lib. 2. c. 57. 
Bracton Hb. Af. 6. Pow:romes the Oꝛdinaty to this power? It is ſaid 
it uns granted to them b Act-of Parliament, and it ſhall continue in 
him till anuther Act ofPaoliament viveft it: Linwood de Teſtamentis 


ſaith, it is ſo de conſuetudine Angliæ. Matt. Paris fo. 58. of the Chars 


tet al King John cap. 69. Henſlow 's Cafe, Co. 9 Rep. fo 38. Co. Lit. 
£96:a. Me are mow upon the ancient power of the Ddinary, to 
make a diftributton, and if tt tall out in this Caſe that he harh no 
power iuhs once hab it, then no bodp elfe hathit: Then J conceive, 
he that dies inteſtate wouldvefire dome perſon oꝛ other to make the 
diſtribution, Coke Juriſdict. of Courts p. 336. Seberat Rules are 
there laid: down how the D2dinary ought to demean himſelf, and faith 
my dom Cake, foꝛ not obſerving thoſe Rules Sir John Bennet was 
ſined in the Star-Chamber twenty thouſand pounds. The 
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The next Queſtion is, what that Law is that hath ben made to 
take this power from him? they ſay by the Statute 31 Ed. 3. and 
21 H.8. as fo2 the Statute 31 E. 3. c. 11. the wozds are, Jt is-ac- 
coded and aſſented, the Oꝛdinary ſhall depute the next Friends of the 
Inteſtate to adminiſter; they are the Ozdinaries Deputies to diſpend 
and adminiſter fo2 the Soul of the dead, and they ſhall be accompta⸗ 
ble as Executozs ſhall be in the Cale of a Teſtament; they are (ſo 
coupled that J cannot ſeparate them. As fo? the Statute 21 H. 8.0.5. 
here is a diſcretion left in the Oꝛdinarp foz granting Adminiſtratlon, 
as fo the perſons: Ag fo2 the taking Bonds fog the due Avininiſtra- 
tion, that is in this Statute an addition: Pere is no wozd of taking 
away the Oꝛdinartes power, and foz Conſtruction oz Equity, tt ts not 
within one oz the other, noz both, take them together. Admit the 
Alike 02 next of kin would not take Adminiſtration, we ſee Admint⸗ 
ſtration is granted to Creditozs,. yet that is not within the wozvs 
As fo; Adminiſtration pendente lite, 02 durante minori ætate, . thep are 
not within the wozos, and pet they are uſually granted, and fit it 
ſhould be ſo, Adminiſtration given to one that was not next ok kin, 
the Oꝛdinary grants it to a ſtranger, what he did during Avminiſtra- 
tion (s good. Theſe Statutes are ſo far from taking power fromthe 
Owinary, as they are not the ontp and adequate Rule to grant Av- 
niſtrattons by. 

Now to the power of the Opvinarp as to the point in Queſtion, In 
all times the Dzvtnarp hath made diſtributton, till of late he hath 
been pꝛohibited 3 near two hundzed pears we cannot read of any one 
INobtbition bath been granted z and after at H. 8. to the 36th of the 
Queen we find no Pꝛohibition in the'Caſe 3 and in 36 Eliz. B. R. 
was the firſt. And in Dr. Coſens J cannot find anp thing of theſe 


- 


Pobibitions, no2 in Dr. Ridley. Jn all mp Loꝛd Cokes time not 


one granted, no2 anp one in his Books. Nom to conſider the Caſes 
my Bꝛother hath ſpoken ok: Slawaies Caſe, Hobart; there is no time 
put to that Caſe. The diſpute was concerning the Condition of a 
Bond ko2 diſtribution of the Goods, and to thoſe that were the Rin- 
ded and not Childzen ; there was no Pꝛobibition granted, and it 
was referred. It the right of Adminiſtration dzaw the right of all 
the Goods to it, one muſt have all and the other none. As fo? the 
power of giving the ſurpluſage — will, the Statute intends 
no luch thing, and lo the Dzvinary never put it in practice Jthink the 


Bes, oꝛ erect Grammer Schools ; and if the Ominarꝝ viſpoſe 
of the Eftate from the Wiite and Child, J thin a Peohibition'ltes. 

2s fo2the perſons that are thus to diſtribute, they are learned men, 
Judges in ſeveral Courts. The fear is, they might won advan⸗ 
tage ta themſelves, but that is ini quum, and not to be pꝛeſumed. 
— CC os Loꝛd Hobart 19 l. all the dilpute in that caſe 
was, whether it were in —_ Q ſtirpes. Fotherbies Caſe Eroke Car. 
63. Hurtem Opinion if Adminiftration be rightiy granted, he can« 
net revoke it; but we make a vaſt differente, between revoking'Ad- 
minifiration and diſtrihution in our Caſe. J.could give vou many Ca- 
ſes of Sdminfiration being revok't; what if the Adminifttatoz-be- 
came non compos memu, 82" ſpeny all and go beyond Sea, this 
would 
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that argued en the other ſive ſafv well, The terre day clonsbili parte 
Legem 2 but by the Cuſtom, and ie lle lan an 
ough there be a (Jill ; no, the Coats of Tquitp never div 
12 M9 Eq equitur Legem. Though neither ite 
no? Chen per gem terræ, W nat etonbl partebonoruntare te. 
14 Eats only by Cuſforn, in 'Termpozal Conrts of Equity . 
in our Caſe of unadvancement of pro ſug cuique jure, ther: 
is a diſtribution. to be made, and it belongs to the Owinary. To 
prove this, J will cite the great Charter of Ming John in the 17th 
of his Reign, Matt. Paris 254: Si aliquis liber homo inteſtatus de- 
ceſſerit, & c. the Inteſtates Goods ate to be diſtributed, and to 
be viſtributed per Vicarium Eeclefiz. J conceive this Charter may 
be vauched fo2 good Law at this very hour; and the ſame e in 
Synodo Wigornenſi Anno 1240. Speſman 235. cap. Quia vero; I it 
be upon a poo mans account, it ſaith, he ſhall do it gratanter. Anno 
1261. in the Council of Lambeth tempore H. 3. a Conſtitution was 
made de bonis Laicorum decedentium : out of which J obſerve the 
Jnteſtates Goods were to be diſtributed per Ordinarium in uſus miſc- 
ricordiarum; this is in Spelman: That the CUife was to be proviven 
fo2 as well as the Childzen, doth appear by Linwoods Gloſs upon it; 
Lind wood in verbo de diſpoſitione Ordinarij in cap. de Teſtamentis. 
By the Legatine Conſtitution of Othobon made 31 H. 3. as Spelman 
ſaith, oz 51 H. 3. as Matt. Paris, Jt runs thus, Cum mortis &c. Any 
we know that the Gloſſary upon this Conſtitution, which is bound up 
with Lind wood, tells us the meaning of that Conflitution was to 
pay the Debts and Funerals, and to pzovide fo the Mike and next 
of kin. My Low Coke believes it was wit as Atho ſaith; Atho 
becauſe he could not find it, went by gueſs, and did refer it to Weſt. 
2, many years after Othobon. Othobon tn 49 H. 3. was ſent over 
Legatine by Pope Clement; then after this Othobon went to Lon- 
don and held a Council fo. 195. Multa Statuta ad re formationem Fc- 
eleſiæ. So that Othobons Conſtitution was made in H. 3. time, and 
olim was long befoze. 
It is laid, that of old time when a man died inteſtate and made no 
of his Goods, that the King uſed by his Biniſters to ſeiſe 
the Hoods of the Inteſtate ko payment of his Debts, and advancing 
his (Mite and Childzen. Henſloes Caſe 9 Rep. 38, 39. and fo2 pro? 
is there cited the Cloſe Roll of 7 H. 3. memb. 16. bona inteſtatorum 
capt ſolebant n+ manus Regis, &c. and it alſo cites the Conflitutiort 


— — Coke —— cane 22 could not lool into 
Boos of Antiquity biene, but as other {Uriters do, took it upon 
truſt. J deny that dona Teſtatoris in manus Regis capt ſolebant. J 
have „ n Clofe Roll hete, and all that appears in the Re- 
cow of the Roll is, the King ſent a hit to the Sheriff of Lincoln 
to attach the Goods of one that dien tnteftate ; there was a particu 


tar Crit in Finz James Cate : 22 * and 
ands 
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frands with the Law of thoſe t times is, that the King had re, 
If any Inteſtate had died indebted to the King, the Sheriff might 
imbreviare & attachiare the Goods of the perſon till he were ſatisfied: 
This appears in the Charter in 17 John, the ſame is in the Charter 
9 H. 3. Bracton lib. 2. cap. 26. Coke Magna Charta cap. 18. By theſe 
it appears it ſhall not only go to the Executoꝛ but to the avininitra 
to, which p2oves- Adminiſtration to be ancienter. 

Now J come to the Conſtitution of Stratford (made in a Synod 
in London Anno 1341. not 1380. as appears by Matt. Paris) firſf 
Dean of the Arches, - afterwards Secretary to Ed. 2. then Biſhop of 
Wincheſter, afterwards Archbiſhop ol Canterbury; he held a Con- 
#fitution Anno 1342. moſt of which Canons are pzactiſed.at this day: 
This Conſtitution fs cited in Henſloes Caſe though under a wong 
year. This is likewiſe'in Lambert cap. Accidit, the Repozt in Henſ- 
loes Caſe byings it after 7 H. 3. and this doth tell us how much moze 
ancient it is, fo2 the Conſtitution ſaith olim; fo2 ought appears t * 
it was immemonal, which will appear by Lind wood, nero, ay 
temporibus ordinatum nondum reperio in cap. de Teſtamentis ract. 
lib. 2. c. 26. Item ſi liber &c. Bracton quotes nothing, but it is like 
Natura Brevium; where he quotes not, the Law is the ſtronger; 
in Fleta temp. Ed, 1. lib 2. cap. 57. Item ſi liber homo deceſſerit, &c. 
Wife, Childꝛen and next of kin ſhall have it, and it ſhall belong to 
the Dwinary to diſttibute it. The Conſtitution made Anno 1342. 
by Stratford, ſets koꝛth the diſtribution of the Inteſtates Goods by 
the Owinary was olim, and that thoſe which gave impediment there⸗ 
to did do it in derogation of the Churches Liberty. Many gracious 
Liberties were — granted to the — | 

Anno 649. By Wittikind. 

Anno 742. By Ethelred Ring of Kent. / 

Anno 798. CAxit in the Chꝛonicle at the end of Thombdrs, 1207. 

Though J cannot find the Gzant noꝛ Lindwood himſelf, yet it was 
made by one ſome-oftheſe Convocations, but which we cannot tell. 

Pea, lee the Judges of the Common Law too. 

7 nn. Plowd. fo. 277. Graysbrook & Fox. The Law gives. the 
Moperty of the Goods to this end, and time immemozial bath firt it 
in him. 

Thus the Law was till the Stat. 31 Ed. 3. but one woꝛd firſt to 
the Stat. Weſt. 2. that Statute comes to are the Dwdinary to be 
charged with the Debts of the Inteſtate, ſo far as Goods come to his 
hands. 11 ll. 7. fo. 12. Fincux his Opinion, that the Stat. Weſt. 2. 
was but in affirmance ot the Common Law Snelling 
and Nortons Caſe, . my Low. Coke ſaith in Henſloes Caſe : Jn 
the Parliament 35 Ed: 2. the Recoꝛds put out by Ryly, 2 Par- 
liament did oppoſe the Popes Nuncto, "becauſe he did enden vour to 
divert the Owinarp from doing it. 

As to the Stat. 31 Ed. 3. cap. 11. The inconvenience befoe this 
Statute was, that albeit the Owinary might have ſeiſed the Goods 
of the Inteſtate, in poſſeſſion, pet he noꝛ any under him could not 
ſue fo2 his Debts in the Kings Courts, lo the Debtozs would de⸗ 
fraud the Mile and Cluldzen, and Creditos loſe their Debts, Theſe 
Adminiſtratoꝛs were but rhe Dwinaries Deputies , and 2 this 

atute 
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Statute they were accountable to the Dzdfnary, as well as before ; 
it altered nothing in the ſubſtance of the tzing, but did enlarge his 
authozity to give him Actions in the Kings Courts: So was the Law 
taken, held and pꝛactiled. This appears by Lindwood 10 H. 6. in 
cap. de medietate Eccleſiæ, & ita quorundam Teſtamenris ; the Gloſs 
in verbo diſtributions: which Glofſes were made after 31 Ed. 3. cap. 
conſtitut. Art. 14 H. 5: 470. odained, the Oꝛdinary in allowing the 
Accounts ſhould be abſque dolo. ; 

That the Dydinaries power was not reffrained by Stat. 31 E. 3. ap: 
pears by 7 H. 4. f. 18. b. 4 H. 7. f. 14. 36 H. 6. 7. ; 
In Lumbard and Lawrence Caſe, they ſay we ought to judge ac: 
coding to their Laws, 9 Ed. 4. fo. 47. p Danby & Moyl Account. 
Kelloway f. 127. per Keble. And ſoft continued till the Stat. 21 H. 8. 

In caſe any perſons die inteſtate, oꝛ Executoꝛzs refuſe, æc. here are 
'fome things new, bo | | 

1. The Stat. 31 Ed. 3. doth not direc the Oꝛdinary to take ſurety, 

as this doth. | 1 . 

2. By that of 31 Ed. 3. the Oꝛdinary was to depute the next of 
kin, but not naming particulariy, as this doth. | 

3. Me map accept of one oꝛ more, if in equal degree; J do not find 
the Oꝛdin arp reſtrained by this Statute from giving Adminiſtration, 
dz giving the reſidue of the Eſtate, but J find the contrary by a Pꝛo⸗ 

vilo in this very Statute, pꝛovided that this pzeſent Act be not pꝛe⸗ 
judicial to the Owdinary, cc. J find this Stat. 21 H 8. to be affirma⸗ 
tive, and being ſo, it doth not avoid o2 reſtrain any thing he might 
do by Common Law. J lind the Stat. 31 Ed. 3. quoted in Fother- 
bies Cafe, Croke Car. fo. 62. by which we ſee that Statute is fill in 
foꝛce. It is by that Statute alone that they may have Actfons in the 
Kings Courts; and pet the Dwdinary may ſtill call the Adminiſtrato? 
to account. - 2 Bulſt. p. 315. James & James. 

Now J will conſider the Reaſons alledged fo2 the Pꝛohibition. 

1. Object. It a man obſerve well the Stat. 21 H.8. he ſhall perceibe 
in that Statute a pꝛeference, the Copulative is miſtaken fo2 the Oil⸗ 
juncive. -: | 

Reſp. That Statute doth not pꝛefer the Mike, in Slawnies Caſe 
my Low is miſtaken; it is not accozding to the mind ok the 
Inteſtate, noy, it is againſt common Reaſon ; Mas there ever any 
ſuch Mill made in the Moꝛld? J have a Wife and ten Childzen, and 
J will give all my Goods to my like oꝛ one of my Childzen, which 
the Oꝛdinary will, The Statute Did intend regulata voluntas. I al- 
low the Statute ſaith hemuſt pꝛovide fo2 His Wife, but the afſumptt- 
— is not good to ſay, that he would give the Adminiſtratoꝛ his 

dods. 5 > "a ; . | 

2. Object. Jt is too Vaſt a power, given to the Dwinary, | 

Reſp. 1. Jt is no moze than he hath had time out of mind by the 
Gꝛants ol Kings,/by immemozial Cuſtom, oꝛ by the Common Lam 
it ſelf; F | ; | 

2. It is ſuch a power as Stat. 31 Ed. 3. affirmed to be Law. 

3. Jt is (uch a power as 31 Ed.3. finds in him, and that of 21 H. 8. 
left in him, and theſe to this day remain in him. 

4. Not to allow the Owinary this juſt, equal and A 
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power, were to give a vaſt power and an unjuft exozbitancy; fox it 
were to put it into his power to give away the Inteſtates Goods where 
he would, and to treat with them to ſerve his own turn. 

3. Object. The Admin(>ration once committed, the Ominary hath 
ns yower — intermeddle with the Goods of the Inteſtate by the Law 
of the Land, 

Reſp. "This is the pzincipal Queſtion,and is ſo anſwered all along. 

4. Object. Per Stat. 31 Ed. 3. the Oꝛdinary is compelled to grant 
Adminiſtration, which being granted all his power is gone, and he 
can no moze meddle with it. Hetley fo. 48. 

Reſp. Pet the dominiſtratozs are but as Deputies to the Owina- 
ry, and this power is not determined by granting the Adminiitration, 
as it is in James & 'James's Caſe befo2e cited. 

5. Object. Sl ping Debts map ariſe. 

Reſp. By the ſame reaſon no dead Mans Mill ſhould ever be per- 
fozmed : the Oddinary map take caution. 

6. Object. Che ddminiſtratoꝛ hath an abſolute tntereſt in the Goods 
by Law, and therefoze be is not compellable to part with them. 

Reſp. Pet the Pꝛdinary doth not derogate from his own Gant ; 
the intereſt which the Admintſtratoz hath in the Goods, ig not abſolute 
but ſecundum quid, that is, to pap the Jnteſtates Debts, and co 
diſpole of them. This appears. 

1. Oe is poſſes't of them en auter droit, Turners Caſe, Co. 8 Rep. 
fo. 133. 

2. Jf Judgment be gfven agatnit one as Erecuto? oz adminiftra- 
to2, the Judgment is ol the Goods of the deceaſed. 

3. It he recover a Dedt and die inteſtate,” his Adminiſtratoz ſhall 
not have it, which he ould, 4 it were dis own. 

4. The Adminitrato? is polles't ofthe Inteſtates Goods and gives 
them away by Tam, they will not paſs, if Avminiſtrato2 grants om- 
nia bona & catalla ſua, the term that be hath as Avminiſtrato? doth 
not pals, becauſe not ſua. _ 

7. Obj. Though at the Cidil Law Abminiffratoz was accountable 
to the Dydinary, pet ſince the Statute 21 H. 8. Adminiſtration can 
not be repealed. 

Reſp. That is not true. Anderſon Rep. 1. fo. 303. Carew's'Caſe. _ 
Jfthe Biſhop commit W redoke this without any 
ſentence of Revocation. Yelv. fo, 83. Barnhurſts Caſe. The = | 
tiff ſues as Adminiftrato? and had Judgment, and after the 
niſtration is revoked, he may not take the Defendant in Execution, 
 Yelv. fo. 125. Kets Caſe, Duncomb & Maſons Caſe. More n. z=45: 

Stoner & Gibſons Caſe. 

8. Object. Pe is as Executoꝛ to ſue and be ſued. Stat. 21 H. 8. 
makes the Aminiflrato? equal to the Executoꝭ. 

Reſp. In fuing and being Wed indird they are equal by 21 H. 8. 
yet they differ. Erecuto? maymake Erecutoe, and he is Executo! of 
the firſt Execute, not ſo of an Adminiſtratoꝛ. 

9. Oject. The Ominary cannot'take a Bond to make diſttibution 
after the Debes pain, it is too vat a power. 

Reſp. This firikes at aut common pzadice. Stat. 21 Hg. ſpeaks of 


Sureties; preſentipy-atter this Statute it was confipercy and by — 
advice 


= 
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nies Caſe, and this hath continued ever ſince : This Bond bien 
put in erecution a thouſand times per annum. J uſe Lede book 
ment. it had not ben god, ure it would have bien a Queſtion; and 
without taking a Bond the y cannot commit Adminiftration; 
Let us examine this. J ptemiſe ſome things. 
1. The fountain of granting Adminiſtration of the inteſtates Gams, 
ts the Owinarp. 163 
2. The Owinary ab origine could, and ſince the 21 H. g. only 
can make 02 depute an Adminiſtrator, 
3. None of the Rings Cempoꝛal Courts can grant Adminiſtrati⸗ 
on of Gods, no2 ever did it. ö | 
4. Per Stat. 21 H. 8. the Owinary is the perſon who is to take 
ſarety of them, to whom he commits Adminiſtration fo2 their ſure 
- Adminiſtration 5 and accowingſy he hath fo taken it, that the Admi⸗ 
niſtrato? ſhall diſtribute fo the Soul of the Dead, Debts, Funerals, 
1 Childzen. I the meaning of the Sear. 21 H. 8. was that 
it ſhould fo be, then was the Adminiſtration Bond rightly frame 
and vuly continued 3 that it was the meaning of the Statute ap- 
pears, fo it ig abſurd that the Owinaty ſhould put the adminiſtrato⸗ 
to find Sureties to be bound with him, to give the Goods to himſelf, 
it ffands not with the wildom of a Parliament. Talis interpretatio 
fienda eſt ne detur abſurdum. 
10. Object. Many Pꝛohibittons have bien granted. 
Reſp. 1. From 31 Ed. 1. to 21 Hl. 8. no Pꝛohibition in ſuch caſe 
was ever granted. 


2. Fon above fifty years after 21 H. 8, no Prohibition was eber 


granted ; fire the Judges underffood the ute well in fifty years 
time. The Cale was obvions every bay; thouſands of Admin ſtratoꝛs 
called to account, and a thouſand diſtributions made; Contermpora- 
nea expoſnio eff optima.” 3 
2; in Fotherby any Levans Caſe, and where eiſe they were 
granted was of late times, anv all upon motions, never a one upon 
ſolemn argument; when all is vone, they were but Pꝛohitions; fo2 
no Pwhibition is a Judgment, but leaves a thing intire; to go ta 
iſſue in point of fact, if it He upon that, 02 to demur in Law if it lie 
upon that; and then J think there is no atlthozity againſt me, Je 
put it futther; one C is better than twenty Ptohibitions, 
A Confuttation is upon a point. het 

4. Party tions have bern denied in the point, as Davies 
Caſe, and feverat others. J take the venialof one Prohibition to be 
equal to the granting of twenty; fo2 the denial of a Prohibition is 
final, whereas a P2ohibition is but the breaking of it into a Dneftion 
many times, and no further, | 

Shall the Danghter of Dr. Haghes go begging wp and down the 
Strets? Js not the extremity in this Caſe as fffong as in Da- 
vies Caſe? James & James Caſe in Bulſtrode is ffronger than Tooker 
oꝛ Slawneys Caſe, the denial in James Caſe is next to a Deciſion. 

As fo2 Authozities J have cited many; IJ ſhall add Coke 2. Inſt. 
Magna Charta cap. 18. The Adminiſtrators of a Ban that dies Jn- 
teſtate after the Debts paid, ought not ts take any thing to — 
9 N 


135 
advice this Bond was conceived and framed, Low Hobart in Slaw- © | 
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fn. A. runs in Debt fo? Wares, and truſts much upon Book, and 
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omn uſe, but ought, th though there be no particular Cuſtom to vi⸗ 
vide them accoꝛding to this Statute. 

A Statute by intent ſhall not, ik affirmative, alter a founer Law. 
Now the Stat. 31 Ed. 3. doth not ſo bind the Dxdinary, hut he may 
by Law commit it to perſons not named in it; and al he may give 
it to ſome againſt the very Letter of the Statute. rt p. 250. 
Briers & Goddard. This kind of Adminiſtration during the minozity 
of an Executoꝛ is not within the Stat. 21 H. 8. to be granted of ne- 
ceſſity to the Wivow-of the Teſtatoz.. That Cale is out of the 
Statute, where Legacies are bequeathed and no Executo named 02 
refuſeth, he will deliver the Adminiftration to him that hath the re⸗ 
ſidue. of the Goods, Dyer f. 373. 

Ile put a Cale 02 two as to Creditozs. 

Jt many times comes to Creditozs by way of neceſſity. A. dies 
indebted, and he hath others indebted. to him, and theſe lookt upon 
as deſperate, whereupon {ie and 'Thildzen dare not take it, the 
Credito2 ventures, and then the Debts come in, and he pays. — 
ſelf and ali the reſt, and there is a thouſand pounds ſurplulage, 
the Creditoz have it? Sure after - account giden to the 
the ſurpluſage ſhall be diſtributed to his Mike and Childzen. 

Another Cafe is, of a perſon not next of kin, and yet he comes 


dies, and leaves Mile and Childzen; the Brothers Son being one 
of the Credito? cites in the TUife and-Childzen, they refuſe; he takes 
it, and is (o induſtrious, as he gets in thole Debts which were lookt 
upon as deſperate, and pays all: That-ſhall be done, ſuppoſe there 
is two thouſand pounds (urpluſage : ? Here is an Adminiſtrato? with- 
in the Statute, they ſhall be relieved 3 the refuſal of Admintttration 
is <a of Dien tion : the Dwinary thall allow him foz his 
induſtry. 

As to the nert. J put it as a Maxim at Common Law, where 
the right is Spiritual, and the remedy is only by Eccleſiaſtical Law, 
the Conilance thereof doth only apperts * to Ectleſtaſtical Courts. 
Coke Lit. ſect. 136. And J hope in our the pzoper remedy be. 
ing in the Eccleſiaſtical Court, that no dE be granted. 
Another Maxim by way of advantage is, That no. Statut#ſhall 
be interpreted, ſo as tobe inconvenient and againſt reaſon. Lit. ſee. 
138. Coke 5. Cawdries Caſe. . J hold the Kings Tempozal Courts 
have no power to relieve in this Cale. Vid. Stat. de Conſult. habend. 
& 2 H. 4. 10. Right cannot be done here: and it is affirmed-in 54 


Begiſter, where the Kings Courts cannot give remedy, there Co 


cy lies. 
-. Upon all J may a Conſultation. 


Et puis per Act del parliament pur wehe ſettlement des inteſtates 
Eſtates boſe re | 
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Wentworth f02 life, and after to the Heirs⸗males of his body; and 


the ſaid John, calling himſelf by the name of Wentworth only; and 


Garniſh verſus Weritworth, alias Parker. 


544 Brom Serjeant pro Quer. 
Argued by 3 Walior pro Defendente. 


By Earle Serjeant Pro Quer | 


peir to Sir John Wentworth, of two Meſſuages, 600 Acres 
of Land, 1600 Acres of Paſture; &c. in Leyton in Suf- 
| folk, which Tho. Garniſh Eſq; demiſed to him fo2 pears in 
15 Car. 2. The Defendant pleads Mot Guilty. The Jury find a ſpe- 
cial Uerdic. | al. UB | 
That long befoze the time of the Treſpaſs and Ejeament, Sir John 
Wentworth was leiſed of the Lands in fc, and 1 July 5 Car. 1. did 
make an Jndenture to Southwell and Some fo2 the ſetling the pꝛemil⸗ 
ſes in queſtion, to the uſes and purpoſes-mentioned in that Jnden- 
ture. Sir Jobn-fo2 the love to Anne his Tife, and fox her Joynture, 
and fo2 the ſetling it in the name and blood of Sir Jobn, and fog the 
conſideration ok five ſhillings paid to him by Nathaniel Parker the 
Defendant, he did pꝛomiſe and agree with Southwell and Somes that 
he would ſtand ſeiſed ol the Lands in queſtion to theſe uſes, to the uſe 
of Dane Aune his (ite, and the Peirs which he ſhall beget on her, 
the paying an hundzed pounds to John Wentworth, Son of Jcoffrey 
Wentworth yearly, ff ſhe ſurvive; foz want of ſuch iſſue to John 


UN a Leaſe of Thomas Garniſh El z Kinſman and Ejedment. - 


fo; default- of ſuch ifſue to Nathanicl Parker (the Detendant) and 
the Peirs⸗ males at his body. The ſaid Nathaniel after the death ok 


fo? dekauit of ſuch Iſſue, the uſe was to the right Heirs of Sir John 
Wentworth fo2 ever. Then the Jury find that Nathanicl Parker is 
not, noꝛ ever was of the blood of Sir John Wentworth; they find 
Sir John died without Iſſue, and that Elizabeth TUife of Charles 
Garniſh was the only Siſter and Heir of Sir John, and that they had 
iſſue John, who was the Father of Tho. Garniſh Eſq;. They find the 
death of Charles, and Elizabeth, and of John, and that John had iſſue 

Thomas the Leſſo2 of the Plaintiff. They find John the Son of 
Jeoffrey died without Peir-male , and 8* then Nat hanicl Parker 


named 
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named his name Wentworth. Immediately after the death of 
John, Thomas Garniſh Son of John entted into the Lands, and made 
a Leafe to the Plaintiff, upen hom the Defendant entred. 

Brome Serjeant pro Qrerente | 1 f | 3 

Che Burt pda this Deed is, whether there be a ficient Con- 
ſideration to raiſe an Uſe to Parker the Defendant. - 

Pere are ſeveral Conſt 8. 

x. The love and affection to his Lady, and making her a Joynture, 
tous concerns her only. 

. The- continuance-of- the Lands in the name and blood, this 
concerned his Sons and Kinred. /;* 

3. The Conſiveration of five: thillings paid by Nath. Parker to 
Sir John, and this only *concerns Nath. Parker; but as to the 
change of the name, it is not ſo much a Conſideratioff to raiſe the 
Uſes, as a condition mecedent, oz qualification, he muſt do it befoze 
he have the Eſtate. And it is 42 — this Deed never was: en- 
rolled accozding to the Statute, 27 H. 8. 

Ik it fall out there be no other Conſiveration but the five ilings, 
and 838 being not enrolled , J demand Judgment foz the. 
Plaintiff. 

Chen the — come to be Dole ſubjopned. immedtately 

—4 name; the other ſide 
fo uſe it 
an Ale, 


| Af thi e Died be not — 11 py 24. b. 

*1 the- e Eonlideration doth- take 

away the — racit - *onfiverarion of blood. As fo? (the divers 

other good Cauſes aud Conſiderations) they are general and un- 

certain, and ſo ſhall not be any Conſideration to-raiſe an Uſe at all. 

Nil operatur inde, as it is 4 Kep. 1 76. — a it falls not 
under Judgment of the Court, and ſo no le is raſſen on then 
Ik it was 2 —— a — nd in truth and! : 

was not oz his calling: one , wouly-: 40% In 

Stat. 27 H. 8. cap. 10. all the Conveyances.are — not 

one wann of a Conſideration in the whot! 1 GARE left 


that Statute accoding. to the Rules N 
Conſiderations „ fo at Common Law, that ; pa | t 
tion ot poſſeſſion, it is fo ſince, any. whatibefoze-the 0 
not paſs without valuable Conſideration, wt is ünce, aud not direct. 
ed by any Statute, Plowd. Comment. fol. 301. Sharingtons Caſe. 
Good Coiiſideration is requiſite to create a novel Uſe, where there 
is na tranſmutation of poſſeſſion, The reafon why luch Conſtructt⸗ 
ons ate made, may be becauſe ſuch Conveyances-bytrauknutation 
of poſſeſſion are done maze ſolemnly and publiguely, as in Plowd. 
302. Boyntons Cafe,” Thereſode the Statute of Inrollments was 
we, that Men might know rhe Dwners and the Tenants. to- the 


Præci oy 


Tome 


— 


— 


- 


Precipe. And the Law hath allowed conſideration of natural affection 


and marrtage ſufficient to raiſe an Uſe, Dyer fol. 336. b. Bee and 


Carltons Caſe, 11 Rep. fol. 76. b. tells you what a Conſideration is, 
it is a meritozious cauſe requiring a mutual recompence in Fac o2 
in Law; in Boyntons Caſe cited befoze, acquaintance and great fami- 
liarity are not ſufficient to raiſe an Uife, In every pꝛomiſe which 
gives any cauſe of Adion, there muſt be a conſideration, that muſt 
be either beneficial to him that made the pzomiſe, oz pꝛejudicial to 
him that baings the Action. My Lord Bacon in his reading upon the 
Statute Of Uſes, hath a good Dbſervation, though TIſes are ac: 
counted light, yet they are ponderous, and nothing but a good Con: 
ſideration can raiſe them up. There are no Conſiderations now at 
this day to raiſe Aſes upon Cobenants, but natural love and affeat- 
on which is fo2 advancement of blood, oz conſideration of Marriage, 


— — 


which is the joyning of blood and marriage together; other conſide⸗ 
rations, as Mony fo2 Land, 02 Land fo: Land, though the wozds be 
[_ ſtand ſeiſed ro Uſes ] yet they are Bargains and Sales, and with- 
out enrollment they raiſe no Ale. As you map ſe& in 1 Leon. 201, 
at the end of mp Lord Pagets Caſe, Cokes Comment. upon the Statute 
of Enrollments, p. 672. Plowd. Comment. 303. and in many other 
Books. In our Caſe both name and blood really want in Mr. Parker. 
The queſtion then is now, whether Mr. Parker being qualified by 
taking the name of Wentworth upon him? whether it be a ſufficient 
Conſideration to raiſe an Uſe ? J think the taking the name upon 
him is no Conſideration ſufficient. . = 

e are now only upon Sirnames, and they are not ancient in 
England, betoze the Conqueſt none at all; that appears by old Evi⸗ 
dences. Tho. filius Roberti, Sirnames (o began, as ap. de. le. ap 
Hugh, ap Roger, makes a ſirname Pugh, and Progers, ſo Roberſon, 
Williamſon, vid. Coke 4 Inſtit. p. 239. Lord Coke diſcourſing of 


Queen Elizabeths ſirname ; we ſometimes find Sirnames to be 
taken from the parts of mens Bodies, Flowers, Colours, &c. Jn 


calling of Names, J would fain know if the cauſe be meritozious. 
What doth Sir John Wentworth get? oꝛ what doth Parker loſe ? he 
loſeth nothing, the blood of the Parkers is as much in him as ever: 
admit he had hen of the name of Wentworth, and had not been of 
his blood, and he in conſideration he ſhould continue his name in re⸗ 
putation, would ſtand ſeiſed to his Uſe, that J believe had not been 
conſideration. ſuſſicient; blood without name will do it, but J never 
heard that name without blood would: J do not find that the Com⸗ 
mon Law takes notice of Sirnames. Abuſing the name without 
abuſing the perſon doth not bear an Action; a mean perſon takes 
upon him the name of a Pier, no remedy at Common Law lies; 
perhaps he may have him in the Court of Honour: It is not vals 
able in the eye of the Law; and no Ale ſhall riſe upon it. | 
Obj. To what purpoſe is it put ints the Dixd,unleſs it be a Con⸗ 
fideration?. | =: 

Reſp. Sir John might intend this fo2 a condition p2ecedent, he 


muſt do it befoze he had it, 02 a qualification, that if he did not, then 


be ſhould loſe it. But if the Law doth not intend it a Conſideration, 


uo Ale chall riſe upon it. If the Deed had been inrolled, and the 


T 2 Aſes 


# | 
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Ates had riſen, in this Caſe Mr. Parker had had this upon tickliſh 
terms, fo? if upon a ſuddain he had anſwered to the name of Parker 
he had loft the Land: Suppoſe Mr. Parker as foon as he had the 
Land, would ſelf it, and reſtime his name again, his intent is made 

Another reaſon why Mr. Parker cannot take the Land, if changing 
the name be no Conſideration, the Uſe can never riſe 3 and ik it be, 
it can never be executed always to be called fo in common conberſe 
by this name, and ſo his Childzen, are ans continuing; fo2 when an 
Uſe doth rife upon a Conſider ation, the Conſideration muſt be pzefent- 
ly executed. | 

K Obj. This Deed needs no enrollmenr, becauſe there were ſeveral 
Conſiderations befoze which need no enrollment; as it needs no © 
enrollment as to one, ſo not as to another. 

Reſp. Though it be but one Deed, pet there are ſeveral Convey: 


ances. As in the caſe of the Kings Letters Patents of a Gzant of © 


the Eſtate tail and of a Reverſion, 8 Rep. 167. Earl of Cumberlands 
Caſe. F: | 

A man in conſideration of nattiraf affection to his Son, covenants _ 
to ſtand ſeiſed of White- Acre to his uſe, and in conſideration of mony 
to a ſtranger of Black-Acre, if the Dird be not enrolled, as to the 
ſtranger nothing ſhall paſs to him, fo2 the conſiderations and 
grounds of raiſing the Ales are feveral, 1 Rep. 154. Rector of 
Cheddingtons Caſe. Several conſiderations to ſeveral perſons may 
be good to ſome, and not to others. J have read a Caſe of Sit Chrifto- 
pher Hatton, he hab a Siſter, and ſhe had a Son named Newport, 
upon conſideration he would change his name to Hagon,. he cove: 
nants to ſtand ſeiſed to the Tſe of Him and his Heirs. It was Re- 
ſolved no Ale ſhall cife in this caſe, and the reafon expꝛels't was, 


becauſe a Strname is not a valuable conſideration to raiſe an Ale, 
Jenkins Cent. p. 81 9 


a 80 1 pray Judgment pro Querente. 


Waller Serjeant pro Defendente. The queſtion is, whether any eller 


Cſe will ariſe to Parker having taken the name upon him in purſu⸗ 
ance and accoꝛding to the effec of the Deed? The woꝛds Nate und 
Blood ſhall be taken diſtributively, and not copulatively, as if it had 
ben name 02 blood; afſuming the name was the pꝛincipal conſidera⸗ 
tion as to the Defenvant : the wowws Name and Blood muſt be taken 
disjunctive. Sich expoſitions of Delds ought to be, as are tort 
the entire Deed, and this confideration as to Nathaniel Parker ſhatt 
ſo paſs, as if the woꝛds had been ſo. Befides, admitting it, yet an 
averrment may be taken that the change of the name was one of the 

particular conſiderations, 1 Rep. in Mildmay's: Cafe-cited by 
Bother ; an Cie cannot be raifed upon a general conſideration, yet 
mony oz other vaittabie confideration may be averren to be paid, 
Dyer 3 & 4 Ph. & Mary 146. Beaumonts Caſe, where the aberrment 
is of no fozeign matter, but may ffand with the Deed, its good 
enough. And the Jury have found that Sir John did intend ex pros 
poſito that Nath. Parker and his Childzen should take upon them the 
name of Wentworth. 0 
Mobo 


— 
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Now to the Caſe, the main queſtfon is: Sir John Wentworth itt 
conſideratfon of the continuance of the Lands in his name 02 blood; 
&c. if the Deed had ran fo, J conceive it had been a good conſide- 
ration to raiſe an Ae; but if the change of the name be not ſufft- 
cient, then the ſecond point is, whether the Deed of Covenants be- 
ing raiſed on conſideration of affection to his Mike, and a Joyntute 
to be made to her, and continuance of the Land in his name any 
blood, and in conſideration of five ſhillings, and taking in the clauſe 
inſerted of the change of the name; whether all o2 any of theſe be 
ſufficient to raiſe an Uſe to the Defgndant without enrollment * 
As to the firſt point, J conceive the change of the name cloathed 
with theſe circumſfances is a ſufficient conſideration to raiſe an (ſe, 
and this without inrollment. | 

1. We ſhall agree that nudum pactum fhall not raiſe an Ciſe, 
Plowd, Com, 309, &c. An Uſe cannot be raiſed upon a bare pꝛomiſe; 
upon this J take it, that a leſs conſideration by Deed will raiſe an 
Ce, than will raiſe an Aſlumpfit by parol. J promiſe my Colin 10 1. 
in conſideration he is of my blood, its no conſideration to raife an Al- 
— but if J ſtand ſeiſed by Deed in this nature, its good to raiſe 
an E. a 

2. J agree an Uſe map not be raiſed without any conſideration. 

3, Whatſoever is a good conſideration in Aſſumpfit to enable the 
Plaintiff to an Action, a fortior! is a good conſideration to raiſe an 
Cie. If the Deed ſhall not enure by way of Covenant to ſtand ſeiſed 
fo, it ſhalf be of none effect, Upon this ground J conceive it is a 
good cdnſiveraticn to raiſe an Uſe, and that it is not nudum pactum, 
which by the Civil Law is defined to be, ubi nulla ſubeſt cauſa præter 
converitionem, Plowd. Cont. p. 309. b. Here are t great cauſes of 
raiſing the Uſe in this Caſe, changing the name, that Sir Johns 
liame ſhall be continued, and great damage, that Maſter Parker ann 
his Childꝛen ſhould loſe their names. In all Caſes where a Conſt- 
deration implies benefit to the Defendant, and trouble co the Plain ⸗ 
tiff, it is ſufficient to raffe an Ale, Croke Eliz. p. 126. Stone any 
Withypools Cate, A pzomife in conſideration a man will fozbear a 

juſt Suit, is a good Conſideration. J pzomife to pay vou 10 5. 
per annum in cafe you will take my name upon you, J think an 
Action on the Cafe will lie, and its a good Confideration” 

J wilt give you two oz thiee Caſes to ſhew upon what ſiendee 
Conſiderations Uſes and Aſfumpfits will be raiſed, Hobart p. 10. 
Griſley and Lother. Jn conſideration that the Mother ſhould con- 
ſent to the Marriage of her Daughter, good, though the Father 
was ative, Hobart p. 105. 106. Lampleigh and Braithwayt, endea- 
vouring'to procure a Pardon. Yelverton p. 1 1. Gurnons ant Hodges, 
to endeavour to procure J. 8. to permit the Defendant to have the 

© poſſeſſion of an Þouſe, good, 27 H. 8. fol. 9. a. Perkins 103. A man 
makes a Leaſe fo2 life, the very Fealty without any Conſideration 
Halt raiſe an Uſe. Shall Homage, a tranſitozy act once done in ones 
life, be ſufficient to raiſe an Uſe, and ſhalt not this? then it is a 
prejudice to Nath. Parker, and a benefit to Sir John Wentworth tu 
preſerve a Name and Family. Parker map have a pꝛejudice in 
changing his name, it may be the cauſe of Dilinheritance, 02 — 


* 9 
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great kindnelles to him by the Family of the Parkers. He hath as it 
were married himſelf to the Family of the Wentworths. 

J will cite (ome Caſes which will flluſtrate and pꝛove our Caſe, 
though not in terminis, Croke Eliz. p. 394. Ward and Lambert, one 
reciting by Jndenture, that whereas J. S. was bound in a Recogni⸗ 
Jance and other Bonds fo2 him, now he fo2 divers god Conſidera- 
tions bargained and ſold the Land to him, which was enrolled. Jt 
was adjudged not to be god; but ſaith the Bek, the Ale might have 
riſen by apt woꝛds, i. e. by a Covenant to ſtand ſeiſed to Uſes, 
More 683, 684. Ward verſug Sudman. 

In one Pepplewells Caſe, in the Kings Bench, Popham put this 
Caſe, It J covenant to ſtand ſeiſed to the Uſe of J. B. and his Heirs, 
on conſideration he ſhall be my Counſelloz, it is good, and the 
Land paſſeth pꝛeſently, though it is not executed. Qui ſentit com- 
modum, ſentire debet & onus. Let us a little aramine the nature 
of Adoptions in the Civil Law, and how far it anſwers to our Caſe, 
vide in the Lexicon of the Canon and Civil Law, tit. Adoptio, pag. 
41. It was wought two ways, either by the Empero2, 02 Authozity 
of the chief Magiſtrate; the party adopted gained a Childs part in 


the Eſtate. Let us ſi how they agree, the taking of the name in 


our Caſe, and the Civil Laws adoption. Sir John had caſt his eyes 
upon Mr. Parker as a Gentleman of great hopes, and of an ancient 
Family, and did in caſe of failure of his Jſſue-male providere mor: 


talitati Familiæ ſuz. Sir John Wentworth was Loꝛd and Owner of 


the Land, and had power to diſpoſe of it how he pleaſed; Names 
have always been had in eſteem; in Geneſis, | will make thy Name 
great, ſaith the Almighty. God accounted it a great bleſſing to have 
the Name continue: Deut. and he accounted the deſtruction of a 
Name a great Curſe, Saul made David.ſware, He would not de- 
ſtroy his Name. The Heathens puniſhed him that burnt the Temple 
of Diana, that none ſhould bear his name, no2 be called by him. Vid. 
8 Febr. 1642. A Decree made in Chancery between Charlton ann 
Leveſon, whether the change. of a name be a good Conſideration. 
Lets look into the Civil Law; change of a name is a ſtipulation, 
Digeſt. lib. 39. tit. 5. Code.269. tit. 23. Corwin. lib. 9. tit. 25. de 
mutatione nominis. In the Civil Law they make a difference be⸗ 
tween Donation and Stipulation, with Conſideration, Paſch. 33 H.8. 
Dyer 49. Jf a man gives a Cup of Gold to his Servant to delfver 
to another as a New-years-Gift, he map countermand it, it is dona- 


Sam 24 n 


tio mierly fine cauſa. - Ag to the Caſe in Jenkins, that Conſideration, 
of a Sirname ſhould not raile an Ale: That could not be judged. 


I covenant to ſtand ſeiſed in Conſideration he is my Coſin, without 


expꝛeſſing of natural affection, is a good Conſideration to raiſe an 


Ae. That Book was waitten in his delirium ; he cites no year no? 
Court where it was adjudged. 


As to the Antiquity of Sirnames. Sirnames were amongſt the, 
Romans, and the Romans came into England, and bzought them in 


hither, | 

As to the ſecond Point, Whether the Deed of Covenant being 
to ſtand ſeiſed fo2 the love of his Mile and Joynture, and the conti⸗ 
nuance of the Manozs and Lands in the Declaratton n. 
| : | | ; n 
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in his name and ven, and the fide witlings, and the clauſe cor - 


cerning the. change. of the name, whether all o2 any of theſe be ( ag 
this Caſe is) fullicient 9-ratle an Tſe to the Defendant without 
enrollment of the Deer . 

Te: @ Commn Law, vetoxe the Statute Of Uſes, if a man had 
INE et 2 0 ten 200008 to many ſeiſed to the Uſe 


Eurollments ſhall be taken only as a Statute of . — | 

2, Admitting that the change of the name is not a ſufficient Con- 
ſideration in it leit, pet it appears it was a Conſideration inducing 
Sir John Wentworth to make the Deed; here the Died is ſo penn d, 
that notwithſtanding the five ſhillings paid, and though the Dird 
had been enrolled, he had not had the Land, if he had not changed 
2 ks lo that this was the main motive and inducement, Crok. 

Jn Coplands Caſe; in conſideration- of a Marriage, and of 
the pief erment 2 the blood of William Bertram the wives Father, 
ſhew othe entent that the wives Þeirs ſhould be preferred, and ſhe 
not a Joyntreſs within the Statute, Crok. Jac. p. 624. Kineſton and 
Loyd, to the ſame purpoſe. Jt appears to the Court that it was 
the real intent of Sir John Wentworth, that the Defendant should 
5 ve the Land, and at moſt here wants but a fozmality. 

Erle Serjeant argued pur le Plaintiff le Terme enſuant. The gene⸗ 
'rat queſtion that hath been argued is, bp the Deed there were 
Ales raiſed to the Defendant.02 not? J toncefbe no Uſe div 
_ ariſe to the Defendant, neither upon the ſealing of the Deed, 02 at 
anytime after, - 

It is clear, Uſes-may be raiſed two ways t 

1. By trunſmutation ot the Eſtate. 

2, Without tranſmutation of the Ellate. 

Hue that ariſe by trafiſmirgtion 3 as by Feoffment, Fine, Re. 

"Tho ** atile bit kamen, and that but two 


* e Mit 

<2 oe to ſtand Gaar to Ales. 

"Chis to be obſerved in raiſing of Uſes, that they that riſe by 
way ol Covenant, 82 Bargain and Sale, there muſt be a Confipera- 


tion to raile them but-thep that ariſe by way of tranſmutation of pot. 


hour anp Conſideration at all. Jn-raffing of 
venant, oz Bargain and Sale, J think it ne- 
vs be done 02 given to him from whomithe 
8 fo? if he have no recompence, no reaſon. the Law 

hould raiſe an Ale to transfer his Eſtate to another. as it was 
ed on the other fide. - A Conſideration is occaſion or cauſe meri- 
torious, requiring a mutual recompence in Deed or in Law ʒ ag there 


may be ſeveral Deeds contained in one piece of Parchment, as 
Mathewſons 


. ſeſſion, may ariſe. u 
Uſes by way of C 
cefſary the Conſid ri 
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Mathewſons Cole is; . fo there map be in one Died ſeveral Conſide- 
rations to raiſe Uſes: And ſo in ours. And in the Rector of Cheding- 
tons Caſe, when Ales are raiſed by. way of Covenant to ſtand. ſetſed, 
there every particular Uſe riſeth out of a particular and ſoveral 
Conſideration. Dir * Manwood there pu ts the Cale, A. cove⸗ 
nants in conſideratio Don, he 1 baue foz life, and 
after his death in confiveration that C..hath given him an 100 l. 
that he ſhall have fee ; here the * ions. of ratſing.theſe Uſes 
are (eperal, therefoze if. B. refuſeth,. A. thall-keep the Land, and C. 
ſhali not take þteſently. Pere are ſeveral Conſiderations in our 
Deed, and ſeberal Uſes, the Lady takes the Eſtate in-conſideration 
of affection and Joynture, John Wentworth took it in conſidegation 
of. name and flood, and Nathaniel Parker fn-conſideratton ok five 
ſhillings. paid, - The queſtion is, whether any Ale be raiſed to Na- 
thaniel Parker the Defendant.? J think not. 

1. Becauſe the Deed: was not enrolled accozding to the Un of 
Enrollments : The wozds of which Statute fs No Manors, Lands, 
&. mall paſs from one to another, N Eſtate of Freehold 
or Inheritance ſhall be made, except the ſame ein and Sale be 
indented and inrolled, &c. 

To avoid this Inrolunent,' it was ſald, This Ale to the Defen- 
dant doth riſe partiy by wap of Covenant to ſtand leiſed, and partly 
by way of Bargain and Sale. 

J anſwer, J think it ts it pollible, but it mult riſe wholly one way 
02 wholip another; and not bp'Fracions 3 none can ſhew me a Caſe to 
the contrary, - It a man dy Deed — in conſideration ot a, 
Marttage to be bad, and , 'covenants-to leb a Fine to 
ſuch Uſes : HON 12 de firſt had, the Uſe ariſeth upon the 
Covenant 3 tevie "#t-ariſerh, upon the au executed. 
A man . tn and fell ta the. als of. eber man, but it 
mukt be to the uſe of the Ban Led Bridgman p A Cale, 
In conſideration of natural affection | 
paid by my Son, Jcovenant to Fand ſeiled, &&.-J think the pincipal. 
Conſideration will carry it; in this Deed. — a mixt Conſide⸗ 
ration, ſaith he, and there 1 no Euro t. Earle, I there 
de 7 any Dale fo { 7 J conceive: it. 


J ty und a ail 

able My Law. In — 2 of e n Lk 590 onp, a: 
nant to ſtand feilen to Uſes, Mony is Paid, Patriage not had, ad. 
judged the Ales did not riſe, becayl the Jarrfage was the principal 

x attend upon the Martiage. 
ing upon him to bear the name 
of Sir Jobn Wentworth, is not a Conſider to raiſe an Tſe to 
the Detendant, but a limitation of the E it is raiſed, and 
in truth no mo2e than modus donationis. As 1 the King G2ants 
any Dffice donee bere ſe geſſerit, this is no cauſe of the-Ozant, 
but a limitation and reftramnt > as dum caſta, 0? ſola vixerir. -- Jn 
our Cale, my Lunps Eftanted ts her fo2 a Joynture, was in con- 
fideration ot᷑ love and affedion. pet ſhe muſt pay yearly out of her 
Effate an 100 l. to John the Son of Jeoffrey, pet none will ſay that 
that-was _ Cauſe 62 Conſideration the Conlideration is, what 
the 


worth gabe if. 


. &. EY ** T ware 4. 
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3 Admit his taking the name of Sir John Wentworth upon him 
might be a Conſideration to raiſe an Uſe, yet as this Deed is 
penn'd, the Defendants taking upon him that name, ſhall not raiſe 
the Uſe, becauſe the Defendant is not to take the name of Sir John 
upon him, till after the death of Sir John and his Lady, and John 
Wentworth and his Deirs-males. And all theſe muſt be (pent firſt; 
and it is a very remote poſſibility. WBelides, obſerve the woꝛds of 
the Deed ; pꝛap who is to bear the name? none but Nathaniel Par- 


ker himſelf, not his Childzen, not any of his Kin, none but himſelf ; 


* 


only the Defendant himſelf is to call his Childzen by the name of 
Wentworths; no2 he is not to take it on him till after all theſe poſſi⸗ 
bilities. It the Aſes ſhould riſe pꝛeſentlp, the Eſtate would be car- 
ried away, and Nathaniel Parkers Son ſhould have had the Land, and 
the Father never bozn the name at all, if he had died befoze, And 
we are now in a Caſe where the Law doth raiſe the Eſtate, TUtll 
the Law judge that an Eſtate ſhall be carried away fo2 a thing that 
never will be? Jt was the intent of the parties, that this Eſtate 
ſhould riſe pzeſently, fo2 the wozds are immediately. Foz, J take 
this to be clear, when Ales riſe by way ol Covenant to ſtand ſeifed, 


there Uſes ſhall never riſe till the Conſideration be perfozmed; as 


of a Marriage, it never riſeth till the Marriage be had; if the Uſe 
ſhould ariſe pzeſently, what remedy hath the party fo2 his Land? to 
the uſe of my Mile, the contracts no Eſtate till ſhe is my Nite. Jt 
being the intent of the parties, that the Ales ſhould riſe pꝛeſently, 
then the bearing of his name fs no part of the Conſideration, fo2 
that could not be till after the death of many perſons. A Conſide⸗ 
ration muff be retomed to him that parts from the Land: what do 
Sir John Wentworth o2 his Poſterity get by this Couſideration ? 
where is the Quid pro Quo, if he had died in the life of Sir John? 
Sharingtons Caſe cfted befoze, 2 Rep. Wiſemans Caſe. 

4. The Eſtate raiſed by this Deen, doth ariſe by way ol Covenant 
to ſtand ſeiſed to Uſes, and there is no Aſe limited to the Oefen- 
dant in the Deed, There is an Uſe to his Lady, and then to John 
and the Heirs-males of his body, and foz default of ſuch Iſſue, the 
Remainder to the Defendant, not the Remainder to the Uſe of 
Nathaniel Parker. He cannot take by wap of Uſe, and by way of 
Eſtate executed at Common Law; and as a Remainder at Com- 
mon Law it cannot paſs, becauſe there is never a woꝛd of G2ant in 
all the Deed. | 

5. In every Conſideration that would raiſe Uſes by way of Cove- 
nant to ſtand ſeiſed, there muſt be a Recompence fo2 this Land, 
But here is nothing retomed in recompence fo2 it. Vid. Low Pagets 
Caſe, cited in 1 Rep. Rector of Chedingtons Caſe. Becauſe they 
parted with nothing of their own, they ſhould not have my Lon 
Pagets Land. The Defendant parts with nothing, he hath the ſame 
name till, and at beſt he parts with his = fo2 a very little m 
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he can be no loſer, he Inherits all he did befoze, he hath the fame 
Right to any thing as he had befoze, Hoc aliquid nihileſt. 

6. It is expꝛels t in the Deed five ſhillings wa s paid by the De⸗ 
fendant 3 why ſhould not this of bearing the name be expꝛels t among 
the other Conſiderations ? this bearing of the name ts never heard 
of, till after the Uſes are raiſed. UUhy was it not put in amongſt 
the Conſiderations? in conſideration of five ſhillings, and in conſi⸗ 
deration of the name after theſe Contingencies. No implied conſt- 
deration ſhall be ſuppoſed : The expꝛeſs Conſideration ſhall ſilence 
all implied Conſiderations. In 7 Rep. Bedels Caſe, the Father in 
conſideration of 100 l. paid by the Son, covenants to ſfand ſeiſed to, 
the Uſe of his Son; if the Deed be not enrolled, no Ale ſhall riſe 
to the Son, fo2 expreſſum facit ceſſare tacitum. So in 11 Rep. 24. b. - 
Harpurs Caſe, and in our Caſe it comes in a very unfit place., We 
do not uſe to put Conſiderations in an unfit place. 

They put a Caſe on the other ſide, of an Annuity pro concilio im- 
pendendo; what is that to our Caſe? there the G2ant raiſeth it 


without any Conſideration, There the (pro) goeth befoze, and not 


comes after. 

A wow moꝛe to the queſtion : Jt is not a good and ſufficient Con- 
ſideration. The validity of Contracts between man and man are 
to be determined by the Law: You are Judges of the Conſideration 
befoze you. 

- Touching Names, J mean not to trouble vou. Sirnames were 
fo? diſtinction, one as god as another. A Sirname alone is in 
Judgment of Law as no name; fo2 it is a diſtinction only, which is 
John, and which is William. 

More 683, 684. A Service done is a good Conſideration to raiſe - 
an Uſe. A Feoffment is ſufficient enough without any Conſidera- 
tion, fo2 that the Eſtate is limited expeeſiy, and ſo is the Uſe. The 
ſecond Reſolution in Wiſemans Caſe, Rep. 2. comes home to ours. 
Ju Conſideration of blood, &c. he covenants to ſtand ſeiſed to the 
dle of J. S. and the Heirs of his body, the Remainder to the Queen. 
No Ale ariſeth to the Quten, becauſe there is not quid pro quo; 
greater Conſiderations than theſe there might be to raiſe Uſes, but 
d not, as a Baſtard⸗Son o2 Baſtard⸗Daughter; Thomaſon, Nelſon, , 
&c. Coke Litt. 123. &c. Affinity thall not raiſe an Uſe, which is a 


ſtronger Caſe than this, Leay's Rep. 58. Bucklyes Caſe. So J think 


upon the whole, that no Uſe doth ariſe to the Defendant, and pap 
Judgment to2 the Plaintiff, | 
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Foot verſus Berkley. 


Archer pro Defendente. 

Brown pro Defendente. 

Tirrell pro Quer. 

Bridgman C. J. pro Defendente. 


Argued by 


pe Plaintiff declares of a Leaſe of ſeveral Lands in the Ejectione 


which there was Entry and Ejeckment. The Defendant pleads 

Not Guilty. Upon which Plea there is a ſpecial Uerdic. PR 
The Jury find long befoze the Treſpaſs and Ejeament, the Pꝛioꝛ 
of Bodmin was ſeiſed in his Demeſne as of Fe& of the ano! of 
Rialton, of which the Lands in queftion are parcel ; he by Jnden- 
ture dated 29 H. 8. made a Leaſe of the ſaid Lands to John Munday, 
William Munday and Elizabeth Prideaux fo2 96 pears, rendzing-to 
the Pꝛioꝛ and Covent 60 1. per annum, by vertue of which Leaſe 
they entred. This Reverſion comes into the hands of King Henry 
the 8th, and fo by ſeveral deſcents to Queen Elizabeth. And the 
being ſeiſed of the Reverſion in jure Coronæ, by her Letters Pa⸗ 
tents dated 22 April, 42 pear of her Reign, did demiſe the Tenements 
in queſtion to John Munday, Habendum from the end, expiration, 
ſurrender, fozfeiture, oz other determination of the term of 96 years, 
fo2 30 pears, rendzing to the Queen and her Succeſſozs 30 l. at 
- Michaelmas and.Lady-day. John Munday bp vertue of theſe Letters 
Patents was poſſeſs't of the Intereſſe of the ſaid 30 years: The 
Reverſion of the ſald Lands is conveyed to the Earl of Holland 
and other Truſtees fo2 the Queen-Wother. The laid Truſtees of 
the Queen-Bother by their Indenture dated 12 May, 14 Car. 1. 
1638. reciting the Pxt0z2s Leaſe, and alſo that Queen Elizabeth 
22 April, 32 year of her Reign, by her Letters Patents did G2zant 
to John Munday the ſaid Lands, Habendum fo2 30 years after the 
expiration, &c. of the firſt term, in conſideration of 30 l. Kent 
during Mundays Leaſe, and of 120 l. to be paid after the determi⸗ 
nation of the laid Leaſe, did grant, fet, and to farm-let to Francis 
 Godolphin the Lands in queſiton , which were pertaining to the 
late Pajowp of Bodmin, and parcel of the Joynture of the Quin, 
Habendum the ſaid. Pꝛemiſſes to the ſaid Francis Godolphin, his 
Executo2s and Aſſigns, from and immediately after the end, expi⸗ 
ration, oz other determination of the Eſtate and Intereſt of the 
Pꝛemiſſes made to John Munday, to the end of 21 years, rendzing 
during the Intereſt of John Munday in the Pꝛemiſſes granted by 
Queen Elizabeth, the yearly Bent of 60 J. and rendung during the 
ſaid 21 years in Reverſion ' 100 1, at Michaelmas and Lady- Lay. 
In this {nventure were Covenants fo2 Reparations, and fo? pay- 
ment of the Rent. They find by oy of this laſt * 
4 2 ad 


Pariſh of Cullaw, made by one Cherſley fo2 fir pears; upon fine. 


Rog 
wk 
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ſaid Francis Godolphin was poſleſs't of the Intereſſe. They find 
that on 12 May, 14 Car. 1. that is, when this to Godolphin bears 
date, that there was no other demiſe of the Lands in queſtion, 
beſides the Demiſe to John Munday in 42 Eliz. and no demiſe made 
to any other in the 32 year, and refer it to the Court if the Delen⸗ 
dant be guilty oꝛ not. | 


(This by many mean Conveyances came from Godolphin to 
Cherſly the Leſſo2 of the Plaintiff, who entred upon Berkley, and Berk- 
ley the Defendant reentred. ) | 6 7m. | 

The doubt aroſe upon the miſrecital of the Leaſe made by Queen 
Elizabeth ta John Munday in the 32 year of her Reign, which the 
Jury find was in the 42 year of her Reign, and not in the 32 year. 

Archer Juſtice. TUhen this Leaſe thus made to Godolphin hegin 


is the queſtion in this Cale. #. 3 #0 

Jf it be good only from the delivery, it is againſt.the Plaintiff, 
fo2 then it is expired in 63. But if Godolphins Leaſe is to Com- 
mente after the end of John Mundays-Leaſe, and not before, it is 


with the Plaintiff. - 


Jam fo2 the Defendaut, It is agreed, that admit Godolphins 
— — be good from the making, and the Title of the Plaintiff 

ground my Argument. . 

1. From the miſrecital ol Jobn Munday's Leaſe, it is recited to be 
made 22 April, 32 year of the Queen, inſtead of 22 Apr. 42. 

2, From the woꝛds of limitation fn Godolphins Leaſe, [ From 
and immediately after the determination of the Eſtate granted by 
the ſaid Queen Elizabeth in the ſaid Letters Patents made to John 
Munday, unto the end of one and twenty years next enſuing. ] 

Jt is a Rule in Law, Every Leaſe fo2 years ought to have a cer- 
tain beginning, continuance, and end, 6 Rep. fol. 34. the Biſhop of 
Baths Caſe. And it is there put foꝛ another Rule, that the.conti- 
nuance is not always certain as to enumeration of years only, but 
by reference to a thing of erpzeſs certainty at the time of the Leaſe 
made. In our Caſe of Godolphins Leaſe, the meaſure we are to 
make, is reference to the certainty in it; which is, the Queens 
Truſtes recite Queen Elizabeths Leaſe by Patent to be made 22 Apr. 
in the 32 year of her Reign, whereas it is in the 42. Then they 
leaſe Lands to Godolphin, but fo2 what term? Habendum from 
the end ok the term granted by the Queen in the ſaid Letters 
Patents made to John Munday afozeſaid foꝛ 21 years. J aſſume 
no. term is granted 22 April, 32 year-of the Quien, and therefoze 
no term when Godolphins Leaſe ſhall begin. As to the Caſes of 
Reference,vid.20 Ed.z. Avowry 129. 9 Rep.fol.30. a. Abbot'de Strata 
Marcella's Caſe. UPS EN 

Suppoſe in our Caſe no Letters Patents had been made at all 
ta John Munday, neither in 32 no? 42 of the Queen, then it falls 
into the Caſes well known to begin from the delivery, 3 H. 6. Broke 
Leaſes 62. Coke Litt. p. 46. If a man by Indenture of Leaſe recite 
a Leaſe which is not, o2 is void; o2 mitrecite a Leale in point 
matertal, which is in eſſe, Habendum from the ending ok the foꝛmer 

EY | | Leale, 
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Leaſe, this Leaſe Hall begin in courſe of time from the delivery 
thereof | 
There is a Leaſe, but it is miſrecited. Mow to examine that. 
1, Difference. It miſrecital be in a material point in a Leaſe 
which is in eſſe, this Leaſe ſhall begin from the delivery, ſo my 


Lord Coke. It the recital be immaterial, it ſhall not hinder, In 


our Caſe, the Lands are recited, to be parcel of the Pziozy, and 
parcel of the Queens Joynture, and under the annual rent of 60 l. 
Admit the Lands in queſtion were neither of theſe, yet theſe mil⸗ 
recitals do not avoid the Sꝛant, becauſe only flouriſhes in things 
circumſtantial, Plowd. Com. 192. Wroteſly's Caſe. A Woman 
Leſſe takes Dugband, this is a demiſe in Law to the Þusband, and 
a Leaſe made to commence after the expiration of the term demtſed 
to the Pusband (hall be good. Jt was as an alſlignment in Law, 
and lo apt and certain enough; admit the recital had been in this 
Caſe, whereas in 42 of the Queen ſhe had demiſed to Stephen Mun- 
day, in ſtead of John Munday, and the grants a new Leaſe to begin 
after the expiration of Stephens, this had been ſo material a miſtake, 
as to have avotved the new Leaſe ; 02 if the recital had bien Queen 
Mary in ſtead of Quten Elizabeth, and there had been no ſuch Leaſe 
by Letters Patents from Queen Mary, though only vitium Clerici, 
vet its void. | | 
2. Difference. A miſrecital in the beginning of a Oted, which 
goes not to the end of the Deed, ſhall not hurt; but if it goes 
to the end of a Sentence, ſo that the Deed is limited by it, it is 
vicious. Upon this ground J take the Caſe in Hobart fol. 128. 
Withes and Caſſons Cale: Lefſo2 in a Bargain and Sale of a Rever- 
ſion, recites the Leaſe made to the Leſſee, Habendum à Feſto An- 
nunciatignis, which was not ſo, but à Feſto Purif. and then granted 
the ſaid Reverſion and Rent. Its called the ſame Reverſion, though 
not in point of time, yet it is the ſame in point of ſubſtance, and in 
point of iſſue, Croke Car. p. 397. Miller and Manwarings Caſe. 
Leaſe begins preſently at the time of the ſealing, if it recite a Leaſe 
not in eſſe; that is, a Leaſe that hath other beginning and other 
ending than is recited. 
Here are two milrecitals. | 
1. Df the thing granted; the thing granted fs Rialton. And the 

Lands in queſtion, and the pzemiſſes by the ſaid Letters Patents 
leaſed is of particulars, and not of generals. J ſhall not inſiſt upon 
ft ſo far as to make it a miſrecital to go to the end; but le our 
Books, 2 Rep. 33. Doddingtons Caſe, 3 Rep. 10. Dowties Caſe, 
Hobart 17 1, Stukeleys Caſe. 

2, Theſecond is, It miſrecites John Munday's Leaſe to be 22 Apr- 
32. Habendum from the end of the Pꝛioꝛs Leaſe. The Gzant 
from the Truſtees to Godolphin, is Habendum from the determi- 
nation of the Eſtate in the pzemifſes by the Queen made to John 
Munday fo2 21 years. Theſe are the operative wozds. The Queen 
mult have no Bent; fozithe firſt, payment is at the firſt Michaelmas, 
which chall happen after the determination of ſuch Letters Patents: 
ik there be no ſuch Letters Patents, the Queen ſhall have no rent; 
Pad Godolphins Leaſe only miſrecited the date 32. inſtead of — 
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made to John Munday, .anv the Queens / Truſtees had granted the 
ſaid Lands to Godolphin fo2 21 years from the beginning, and 
then theſe vitious wows had come in, the 21 years might have 
been good; and then if John Munday had had Eſtate in eſſe by Let- 
ters Patents from the Queen the 32 o2 42, the Law of Gzants 
would have conſtrued it ſtrong fo2 the Gzantee ; but in our Caſe it 
is not ſo, this doth fir and limit the Habendum fo cloſelp to the 
recital, Put the Caſe, if Godolphins Leaſe had ben made without 
a recital, Plowd. Com. 392, 393. Lord of Leiceſters Caſe, One 
bꝛought a Writ grounded upon articuli ſuper Chartas made in the 
time of Ed. 2. and they were not made in the time of Ed. 2. and fo2 
this miſtake the TUrit abated. A general Statute needs not be re- 
cited, but if you will recite a general Statute, and milrecite, it ſhall 
abate. If a Defeazance be made, and recites a8 A have acknow- 
ledged a Statute 10 Nov. whereas it bears date 1 Nov. it is void. This 
is neareſt to our Cale, Dyer 50 b. But if J releaſe all the right J have 
in White-Acre, and name the Land certain which Jpurchaled ot luck 
an one, and in truth J purchaſed it of another; pet the releaſe is god, 
the land being certainly named at firſt, notwithſtanding the milrecital 
afterward, otherwile tf it had been in the generalty. Upon this reaſon 
do J take the great Caſe put in thꝛie Authozittes, Dyer 116. Benloes 35. 
M. 1 & 2 P. & M. Rott. 648. 1 Anderſon f. 3. Caſe 5. Seintlegers Caſe. 
Sir John Seintleger by Died indented recites where R. H. and J. H. 
jsyntly had a leaſe made by Anne Seintleger, bearing date the ſirth day 
of Aug. he let the ſaid land to J. D. Habendum to the end of 30 years 
after the demile of R. H. and J. H. expired; where in truth there was 
no ſuch Leaſe, but rhe Leaſe boꝛe date the 30th of Aug. Agreed, the 
Leaſe good, and ſhail take effect by the Demiſe, and the recital void. 
But if the Habendum had ben to have fo 30 years next after the ſaid 
Term recited erpired, otherwiſe. Vid. 8 Rep. Althams Caſe 154. 

Obj. Deeds are to be conſtrued that all parts may ſtand together; 
and acco2ding to the intent of the parties, it was intended to have 
it in reverſion, Ergo it ſhall not be void; the Law will Marſhal 
wo2ds and ſentences, and reject Surpluſage, and the recital ſhall be 
- — it were 42, and the Habendum ſhall be from end of Munday's 

kale. | ; a 

Reſp. J agr&, the Law obſerves it as a Rule in expounding 
Wills, Hobart fol. 32. Coundens Caſe. So it will in the expound⸗ 
ing ol a Died. In the end ok Althams Caſe. J agre& the Law will 
tranſgole Clauſes, Hill and Gawdies Caſe, Cromwels Caſe. Jt will 
take a Clauſe at later end of a Died, and couple it in his due 


place. But the Law will not conkound a Deed, no2 make a new 


Caſe, J will cite one famous Caſe, Sir James in the 
ſettlement of all the lands, pꝛovided ' fo2 Him by his Father, there 
was one wo2d only miſs't by the Clark, a material woꝛd. He did 
Covenant to ſtand to the Uſe of his Son, &c. omitting this wozd 


[ ſeized J, this was debated in all the Courts of Weſtminſter-Hall, 


and adjudged an incurable fault. They went into Chancery, but 
they had Relief in Parliament. 2s in pleadings, though the intent 
of the parties be never ſo much, they are not amended but little. 
Twas mp Lozu Elſmeres Counſel, You that pꝛaaiſe in pour 8 
| ers, 
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bers, take hard of your buſineſs ; not only dzaw pour Deeds well, 
but examine them well. As to the Caſe of Eſtoppel, vid. Rawlins 
Caſe, 4 Rep. TUe are not in Caſe of a laſt c ill, but of a Deed exe⸗ 
cuted. I conclude Judgment for the Defendant. 


Brown Juſtice. The queſtion is, when this Leaſe to Godolphin 
begins. If from the making, which is 12 March, 1638. 14 Car. 1. 
then it chall end in 1559. that fs, it ſhall end befoze Mundays Leaſe 
is ended four years. So it is a non ſignificat, if it be fo; Ik it be- 
gins after Mundays Leale is ended, which was made in 42 Elis. 
then eightan years is to come yet. 5 

J conceive the Leaſe ſhall begin from the time it is made, and ſo 7 
hold Judgment fo2 the Dekendant; that is, that the Leaſe ended in 
1659. laſt, and ſo the Plaintiff hath no Eſtate. 

The Jury were ſatisfied there was no- Leaſe made to Munday, 
Anno 32 Eliz. then what can be ſaid againſt it, but that it begins 
pꝛeſently? Godolphins Leaſe is a good Leaſe no queſtion; but when 
| — begin, that is the queſtion. J ſay from the time of the making 
of it. | 

Firſf, Becauſe there was no Leaſe made in 32 Eliz. and it can⸗ 
not refer to another; can a man in his own pꝛivate judgment think 
ſo ? A Leaſe made after the end of another Leaſe, where there is no 
ſuch Leaſe, it ſhall begin pzeſently. The Rule fs given 6 Rep. fol. 
36. Earl of Baths Caſe. J may ſay in moſt Caſes that come hither, 
the intent of the parties is ſo and ſo, 32 Ed. 3. Fitzherbert Grant 63. 
A miſtake in the name of the party, the name of the thing, the 
Eſtate in the thing will make it void. Ik a man take upon him to 
recite a term, and miſrecite the ſame, and ſells the ſame term, it 
is void; if he ſell the intereſt in the ſame, its good, 4 Rep. 74. in 
Palmers Caſe, Croke Eliz. p. 584. the ſame Caſe. The difference 
will be between the Caſe of the King, and the Caſe of a common 
perſon in this Caſe, In the Caſe of a common perſon it ſhall be ſo 
as J ſay, but in the Caſe of the King otherwiſe, Holt and Ropers 
Cale, Anderſon 1 Rep. fol. 6. Ed.6. Let lands to Philpot, Habendum 
after the term of Sir Thomas More was ended, fo2 21 years: And 
the term to Sir Thomas was ended befoze Philpots Leaſe made. 
Reſolv'd Philpots Leaſe was void, and the Kings Leafe as to the 
commencement had not any ſence. J would ask a queſtion upon 
the Leaſe it ſelf, when ſhall it begin? after the end of the (aid term? 
then there is no ſuch term granted by the laid Queen in the laid Let⸗ 
ters Patents; no ſuch term, no ſuch Letters Patents; Ergo it 
ſhall begin peſently. e are to judge of the Leaſe in 14 Car. 1. 
and there is no ſuch. TUhat Eſtate is that then but an Eſtate at 
will? the leaſe at will is determined by the death of the Queen; and 
fo2 that this leaſe is not good, Croke Eliz. fol. 603. Marriot verſus 
Smith, in this Court. Lane was ſeiſed of the land, and made a Feoff- 
ment dated 10 Septemb. to J. S. J. S. by another Deed reciting. L. had 
made him a Feoffment dated 11 Septemb. gave authozity to A. to 
receive livery foꝛ him; its no good Feoftment; Cottons Caſe in 
Dyer is on another point, 2 Ed. 4. fol. ult. there cited. The date 
is the piincipal thing to know a Did by. Ie the leaſe had — 
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made to John Munday, .anv the Queens Truſtees had granted the 
ſaid Lands to Godolphin fo2 21 years from the beginning, and 
then theſe vitious wows had come in, the 21 years might have 
been good; and then if John Munday had had Eſtate in eſſe by Let- 
ters Patents from the Queen the 32 02 42, the Law of Gzants 
would have conſtrued it ſtrong fo2 the Gzante ; but in our Caſe it 
is not ſo, this doth fir and limit the Habendum fo cloſelp to the 
recital. Put the Caſe, if Godolphins Leale had been made without 
a recital, Plowd. Com. 392, 393. Lord of Leiceſters Caſe. One 
bought a Writ grounded upon articuli ſuper Chartas made in the 
time of Ed. 2. and they were not made in the time of Ed. 2. and fo2 
this miſtake the Writ abated. A general Statute needs not be re- 
cited, but if you will recite a general Statute, and milrecite, it ſhall 
abate. Na Defeazance be made, and recites whereas J have acknow: 
ledged a Statute 10 Nov. tvhereas it bears date 1 Nov. it is void. This 


is neareſt to our Cale, Dyer 50 b. But if J releaſe all the right J have 


in White-Acre, and name the Land certain which J purchaſed of ſuch 
an one, and in truth J purchaſed it of another; yet the releaſe is gov, 
the land being certainly named at firſt, notwithſtanding the miſrecital 
afterward, otherwiſe if it had been in the generalty. Apon this reaſon 
do J take the great Caſe put in thi Authozittes, Dyer 1 16.Benloes 35. 
M. 1 & 2 P. & M. Rott. 648. # Anderſon f. 3. Caſe 5. Seintlegers Caſe. 
Sir John Seintleger by Died indented recttes where R. H. and J. H. 
jsyntly had a leaſe made by Anne Seintleger, bearing date the ſirth day 
of Aug, he let the ſaid land to J. D. Habendum to the end of 30 years 
alter the demile of K. H. and J. H. expired; where in truth there was 
no ſuch Leaſe, but rhe Leaſe boze date the 3orh of Aug, Agried, the 
Leaſe good, and ſhail take effect by the Demiſe, and the recital void. 
But if the Habendum had ben to have fo2 30 years next after the ſaid 
Term recited expired, otherwiſe. Vid. 8 Rep. Althams Caſe 154. 

Obj. Dieds are to be conſtrued that all parts may ſtand together; 
and accozding to the intent of the parties, it was intended to have 
it in reverſion, Ergo it ſhall not be void; the Law will Marſchal 
wo2ds and ſentences, aud reject Surpluſage, and the recital ſhall be 
— - it were 42, and the Habendum ſhall be from end of Munday's 

Reſp. J agr&, the Law obſerves it as a Rule in erpounding 
Wills, Hobart fol. 32. Coundens Caſe. So it will in the expound⸗ 
ing of a Died. In the end of Althams Caſe. J agree the Law will 
tranſyole Clauſes, Hill and Gawdies Caſe, Cromwels Caſe. Jt will 
take a Clauſe at later end of a Died, and couple it in his due 


place. But the Law will not conkound a Deed, no2 make a new 


Caſe. J will cite one famous Caſe, Sir James in the 
ſettlement of all the lands, pꝛovided  fo2 him by his Father, there 
was one woꝛd only miſs t by the Clark, a material woꝛd. He did 
Covenant to ſtand to the Uſe of his Son, &c. omitting this wozd 
{. ſeized J, this was debated in all the Courts of Weſtminſter- Hall, 
and adjudged an incurable fault. They went into Chancery, but 
they had Relief in Parliament. As in pleadings, though the intent 
of the parties be never ſo much, they are not amended but little, 
"Twas mp Low Elimeres Counſel, You that pzagiſe in your Cham- 
| bers, 


- 


bers, take hald of your buſineſs ; not only dzaw pour Deeds well, 
but examine them well; As to the Caſe of Eſtoppel, vid. Rawlins 
Caſe, 4 Rep. Ve are not in Caſe of a laſt T Mill, but of a Deed exe⸗ 
cuted. IJ conclude Judgment for the Defendant. 


Brown Juſtice. The queſtion is, when this Leaſe to Godolphin 
begins. If from the making, which is 12 March, 1638. 14 Car. r. 
then it ſhall end in 1659. that is, it ſhall end befoze Mundays Leaſe 
is ended four years. So it is a non ſignificat, if it be fo; Ik it be- 
gins after Mundays Leaſe is ended, which was made in 42 Eliz. 
then eighten years is to come pet. hay 

J conceive the Leaſe ſhall begin from the time it is made, and ſo J 
hold Judgment fo2 the Dekendant; that is, that the Leaſe ended in 
1659. laſt, and ſo the Plaintiff hath no Eſtate. | 

The Jury were ſatisfied there was no Leaſe made to Munday, 
Anno 32 Eliz. then what can be ſaid againſt it, but that it begins 
pꝛelently? Godolphins Leaſe is a good Leaſe no queſffon 3 but when 
| —— begin, that is the queſtion. J ſay from the time of the making 
0 t. | 

Firſt, Becauſe there was no Leaſe made in 32 Eliz. and it can⸗ 
not refer to another; can a man in his own pꝛivate judgment think 
ſo ? A Leaſe made after the end of another Leaſe, where there is no 
ſuch-Leaſe, it ſhall begin pzeſently. The Rule is given 6 Rep. fol. 
36. Earl of Baths Caſe. J map ſay in moſt Caſes that come hither, 
the intent of the parties is ſo and ſo, 32 Ed. 3. Fitzherbert Grant 63. 
A miſtake in the name of the party, the name of the thing, the 
Eſtate in the thing will make it void. Ik a man take upon him to 
recite a term, and milrecite the ſame, and ſells the lame term, it 
is void; if he ſell the intereſt in the ſame, its good, 4 Rep. 74. in 
Palmers Caſe, Croke Eliz. p. 584. the ſame Caſe. The difference 
will be between the Caſe of the King, and the Caſe of a common 
perſon in this Caſe, In the Caſe of a common perſon it ſhall be ſo 
as J lay, but in the Caſe of the King otherwiſe, Holt and Ropers 
Cale, Anderſon 1 Rep. fol. 6. Ed. 6. Let lands to Philpot, Habendum 
after the term of Sir Thomas More was ended, fo2 21 years: And 
the term to Sir Thomas was ended befoze Philpots Leaſe made. 
Reſolv'd Philpots Leaſe was void, and the Kings Leafe as to the 
commencement had not any. ſence. J would ask a queſtion upon 
the Leaſe it ſelf, when ſhall it begin? after the end of the ſaid term? 
then there is no ſuch term granted by the ſaid Queen in the laid Let- 
ters Patents; no ſuch term, no ſuch Letters Patents; Ergo it 
ſhall begin pꝛelently. Te are to judge of the Leaſe in 14 Car. 1. 
and there is no ſuch. That Eſtate is that then but an Eſtate at 
will? the leaſe at will is determined by the death of the Queen; and 
fo2 that this leaſe is not good, Croke Eliz. fol. 603. Marriot verſus 
Smith, in this Court. Lane was ſeiſed of the land, and made a Feoff- 
ment dated 10 Septemb. to J. S. J. S. by another Deed reciting. L. had 
made him a Feoffment dated 11 Septemb. gave authozity to A. to 
receive livery fo2 him; its no good Feoffment. Cottons Caſe in 
Dyer is on another point, 2 Ed. 4. fol. ult. there cited. The date 
is the pzincipal thing to know a Died by. Jl the leaſe had — 
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from the leaſe made by the Queen by her Letters Patents made to 
Munday, Habendum from the Determination of the Eſtate of Mun- 
day, and not-confin'd it to dictis literis patentibus, it might have 
been good. Upon this difference goes the fozecited Caſe of Benlows 
and Anderſon, and Miller and Manwaring. This Point was agreed 
in Crook Car. fol. 502. Lloyd and Gregory. 


Obj. Þere is certainty enough: The Leflo2 named, the thing let 


is named; and here is the intent of the parties. 


Reſp. The intent of the parties muſt be (quared by the Rules of 
Law. 3 | $ © 
Obj. Jt ſhall enure by way of grant of a Reverſion, Habendum 
after the Reverſion falls and comes in poſſeſſion, they ſhalt have ſo 

much rent. | 
Reſp. Jam apt to think they did intend it fo. But we are not 
to be ruled by Intention, but by Rules of Law. Jt cannot enure 
by way of grant of a Reverſion, becauſe here is no Attoznment. 
I hold Judgment ought to be given pro Defendeute. 


Tirrel Juſtice pro Quer. The queſtion is, when the leaſe to Godol- 
phin ſhall Commence ? its agreed to be a good leaſe by all. I (all 
lay open the time of the determination of theſe thi ſeveral leaſes, 

The fir leaſe made by the Pꝛioꝛ and Covent began 18 Octob. 
29 H. 8. Anno Dom. 1537. and was to continue foꝛ 96 pears. There 
was ſpent of this leaſe 62 years, when the leaſe was made by Queen 
Elizabeth, ſs that in 22 Apr. 42 Eliz. there were years to 
come of the 96 years, and the 96 pears ended in 1633. in March 
Anno Dom. 1638. five pears after Mundays leaſe began, the leaſe 


was made to Godolphin fo2 21 years, when there was 26 years to 


come in Mundays leaſe. It olphins leaſe begins. in præſenti, 
then do theſe 21 years expire fin ---53, befoze Munday's leale ended. 
It Godolphins leaſe begin not till Munday's leaſe expired, which 


ended 18 Octob.166 3. then Godolphins leaſe will not end till 18 Octob. 


1684. 

The queſtion is, when the leaſe to Godolphin ſhall be adjudged to 
Commence 3 whether not till after Munday's leaſe expired, accozding 
to the intent of the parties, oꝛ in præſenti, accoading to the ſtrid 
Rules of Law? Che miſrecital of Munday's leaſe in the Indenture 
of demiſe to Godolphin makes the diſpute, | 

The Authozities that have ben cited are, 3 Ed. 6. Broke Leaſe 62. 
Plowd. Com. 148. 6 Rep. 38. 1 & 2P. & Mar. Dyer, Anderſon and 
Benlows, 1 Inſtit. 46. Thoſe that ſpeak of a recital of a leaſe that is 
not, o2 that is void, as that of 3 Ed. 6. and Plowd. Com. 148. and 
the Biſhop of Bath's Caſe, and 1 Inſtit. J agre& the Law in thoſe 
Caſes to be with thoſe Authozities. As fo2 miſrecitals, J ſhall firſt 
ſhew what the milrecital of a leaſe is. And (2.) diſtinguiſh between 
a miſrecital material and immaterial. As to the (aid Authozities 
that concern miſrecitals, my Low Dyer, Anderſon and Benlowes 
are one and the fame Caſe, A. by Jndenture reciting a fozner 
Leaſe made by him 6 Aug. 02 30 pears, Habendum fo 21 years, 


he lets the land to another, Habendum from the expiration of the 


fomer lgaſe, (ſa is the Recod) but by Benlows he hath it from the 
| end 


— 
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end of the koꝛmer leaſe; which makes much difference. y Lon 
Anderſon and Dyer do repozt it without the woꝛd ( ſaid) this Caſe 


as it is in the Recoꝛd rather makes fo2 me: Anderſon repozts that 


it begins preſently; if the wozd ( (afd ) had bien in, it had been 
otherwiſe, That of Ed. 6. is no Caſe to be urged fo2 me 02 againſt 
me. Another Authozity is Croke Car. 399. Miller and Manwarings 


Caſe. The firſt reaſon comes not to our Cale, becauſe it is a miſ-. 


recital of a leaſe in eſſe; the ſecond makes not againſt me, but 
frongly foꝛ me. The laſt authozity is 1 Inſt. 46. the miſrecital of a 
leaſe in Eſſe in a point material, makes the leaſe begin pꝛeſentiy; 
this makes nothing againſt me. 

1. Mhat is a miſrecital of a leaſe * The-miſrecital of the Rent is 
no miſrecital of the Leale. So if the recital had been without fm: 
peachment of Taft, and there is no ſuch clauſe ; oz the Rent re- 
ſerved thereon, was payable at two days, and in truth but at one; 
oꝛ at ſuch a place, and in truth at another, oz that the. fo2zmer leaſe 
was under ſuch and ſuch a Covenant, where in truth there is no 
ſuch Covenant in it. | 

The Eſſential parts of a Leaſe are, the Leſſo2 and Leſſee, the 
particulars demiſed, and then the Continuance, End and Com⸗ 
mencement of the Term: Rent oz Covenants do not compleat 
the Demiſe, it may be good without Rent, Confiveration 02 Co- 
venants. 

Object. Though the milrecital of Conſideration, Rent, Cove⸗ 
nants ſhall not be ſuch a miſrecital, yet the miſrecital of tht date of a 
Deed oz Letters Patens is material. 

Reſp. Before I make anſwer to this Dbjection, J will ſhew, where 
the date of a Deed oz Letters Patents is material and where not. 
Perk. fo. 25. b. Coke 2 Rep. 5. Goddards Caſe. The date of a Deen 
is not of the Eſſence of a Deed, So Plowd. Com. 231. b. 232. 
Jn Pleas, the place of the date is fo2 the certainty of the Viſne; but 
in Deeds the day and place of the date are not of ſubſfance, but 
circumſtance, It the queſtion be between two Patentees, which is 
the moſt ancient, and they are both without date, it ſhall be tried 
by a Jury, x Inſt. 6. & 35. The date is none of thoſe ten incidents 
to a Deed, It Indenture of leaſe bears date 40th of March habend. 
a die datus fo2 one and twenty years, it begins from the delivery. 
x Inſt. 46. In our Caſe the recital of the Letters Patents made 
by Queen Elizabeth was moze than needed. There is difference 
between pleading of Letters Patents, and this; fo2 there muſt be 
date and place; but in Recitals it is not needful. 38 H. 6. 37. per 
Danby, Plowd. 232. Now to anſwer the Dbjection, and this bꝛings 
me to the explanation of a material milrecital. Beſides theſe im⸗ 
material miſrecitals which J fozmerly mentioned, J ſhall come cloſe 
to the Cale befoze us. And in our Caſe J ſay, there is no milreci⸗ 

tal in the koꝛmer leaſe, and if there were, it is not material: J con- 
keſs where a leaſe is made to begin from the date, 02 a day certain 
before the date, 02 a day to come after the date, and the date (ik it 
had any) is miſtaken, the habend. from ſuch a date is void, and 
the leale begins pꝛeſently. Exempli gratia, If by Indenture 1 March 
x Car. 1. J make a leaſe to A. fo2 one = twenty years to 2 
ron 
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from Lady day then laſt paſt, and by another Indenture reciting that 
did 2 Car. 1. make a leaſe, I do now let fo2 one and twenty years 
to commence after the recited leaſe ended, this is a material milre⸗ 
cital, and the leaſe ſhall commence pzeſentiy 3 the reaſon is becauſe 
there was no ſuch leaſe made to A. fo2 that made to A. had another 
beginning. But if J leaſe to A. fo2 96 years, and then the 1 May, 
1 Car. 1. J make a Leaſe-to B. fo2 thirty years, to commence from 
the end of the leaſe fo2 96 years (as our Caſe is) and after IJ re- 
cite, whereas J made a leaſe to B. fo; thirty years from the end of 
96 pears by Jndenture dated 2 Car. 1. Though here is a milrecital 
of the date, yet the leaſe it ſelf is truly recited, and the falſe recital 
is void: So long as thecommencement of the ſecond leaſe fo2 thirt 

years, and the continuance thereof is truly recited, and Leſſo2 anp 
Leſſee truly named, the miſrecital of the date of the ſecond leaſe, 
makes no material miſrecital of the leaſe. Fo2 whether the leaſe 
were made the 32d o2 42d of the Queen, this matters not, when 
the commencement was limited from the leaſe of 96 years: as to 


Miller and Manwarings Cale, the reaſon of that Caſe ts different from 


ours. The milrecital of the date in our Cale is not in a point ma; 
terial. Hobart 128. Withes and Caſſon, there a milrecital ſhall not 
hurt a Leaſe. 1 

Now the clauſe of miſrecital is to be laid by, which if the Law will 
lay by notwithſtanding the intention of the parties, much moze when 
the intention of the parties appears, as in our Caſe a fortiori. | 

Now this hurts not, J mean the miſrecital of what is true. Re- 
ject the claule of miſreccital, and we ſhall not ned to make the In⸗ 
denture ſpeak any other than it ſelf. Leave out the. (urpluſage and 
all runs fair; where the commencement of a Term is milrecited, 
there a rejecting of the miſrecital muſt cauſe the new Leaſe to com- 
mence pꝛeſently, fo2 it cannot commence any otherwiſe : But in our 
Caſe it is to begin-after the ending of the Leaſe fo2 96 years; but 
if by rejecting the miſrecital you make the Leaſe to begin pꝛelently, 
you go againſt the intent ofthe parties; and pou go againſt another 
rule in Law, when a double conſtruction may be made of a Ded, you 
muſt expound it moꝛe favourably fo2 the G2antee. 

The miſrecital in our Caſe hurts not. Here is certainty enough 


beloꝛe the falſity to make the Leaſe commence from Mondays, & utile 
per inutile non vitiatur. Here is a Demiſe certain enough from 
the Dueen Mother and her Truſtxs, foz they let it by ſpecial names 


habend. to Godolphin fo; one and twenty years, and granted by 
Queen Elizabeth to John Monday, this is true and certain enough, and 
then follows the woꝛds of kalſity reciting the Letters Patents. Mow 
the addition of faifity hurts not. Doughties Caſe. 3 Rep. 9. though 
the addition of the opinion; there my Low Hobart denies 171. 
Stukelies Caſe, and there cites Doddingrtons Caſe. In our Caſe the 
grant to Godolphin is of particulars by eſpecial name, and ſo comes 
within the compaſs of my Loꝛd Hobarts rule there. Jn Gzants of 
particuiars once aſcertained, another miſtaking will not fruſtrate, 
though it be falſe, Though in one ſentence it is vain to imagine 
one part befoze another where the Gant is general, pet where the 
O2ant is of particulars a miſtake after hurts not. Hobart 171, 
173. 
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175. Stuklies Caſe. Dyer 376. Plowd. Com. Wrotsleys Caſe. 384. 
Earl of Lieceſters Caſe. J do not mean to make every grant good by 
dividing entire ſentences, but. only in ſuch Caſes where a certainty 
doth pꝛecede the falſity. A Termoꝛ demiſeth the Land to another to 
begin after his death, its good, fo? there is ſufficient certainty; if it 
had been ſo much of his term as ſhould be behind at his death aliter. 
Locrofts Caſe cited in the Recto2 of Chedingtons Caſe, 1 Rep. 155. 
4 Rep. 74. Palmers Cafe. Sheriff ſells a term and milrecites it; but 
that is upon another Reaſon, | 51 

It is agreed on all hands the Clauſe of misrecital is void and to 
be rejected, and if all-agr& fo, then our Leaſe hangs well. 


riec befoze the reference to the milrecited Patent, fo2 it is 
ndum from the recited Letters Patents #c. ts the end of one 
i enty pears, ſo though the time of commencement pꝛecede the 
falſity, pet the falſity pꝛecedes the time of Godolphin. 

Reſp. To make the Gꝛant good the Law will make tranſpoſition 
of Moꝛds and Sentences in Deeds, Wills and Fines; Plowd. 
Com. Welden & Elkintons Caſe. Paramour & Yardleys Caſe. 8 Rep. 
Matthew Mannings Caſe. Cro. Jac. 476. Turnman & Cooper. 5 Rep. 
38. Tey's Caſe. 6 Rep. 6. Sir John Molins Cafe. 9 Rep. Beweleys 


Caſe, . Here is certainty ſufficient, what time Godolphins Leaſe ſhalt 


begin. Croke Eliz. 269. Underhay 8& Underhay: Leaſe fo? ther 
lives, Leſſo2 lets it to D. habend. fo? life, which ſaid term to begin 
after the death o2 ſurrender of the thze-iives; and becauie the E- 
ſtate was fully limited befoze the words (which ſaid term) theſe 
woꝛds are idle & utile per inutile non vitiatur. | 
Object. Though the Leaſe to Godolphin do begin preſently in con- 

firuction of Law, it is ineffectual, becauſe it_pafſeth by way of grant 
of a Reverſton. | | 912 1 9 

Reſp. They who made the Leaſe to Godolphin, had the Reverſion 
fo2-many. years to come, but that this-demiſe to Godolphin ſhould 
wozk pꝛelentiy as the grant of a Reverſion J cannot fa; Plowd. 
421. 422, Bracebridges Caſe. 155. Throgmorton & Tracy. In our 
Cale there is no mention ot a Reverſion, but there was mention of a 
Reverſion in ſpecial wos; it can never paſs as a Reverſion other⸗ 
wile, but as a concurrent I eaſe; it cannot wozk as a grant of a Re- 
verſion, becaule it wos by Effoppel. Plowd Com.-Bracebridges Caſe, 
Pere was no Attoꝛnment in the Caſe, which ought to be ik it wonk 
as a grant ot the Reverſion. i 

The Jury ũnd the verity of the Fact: Neither parties noꝛ puibie s 
ſhall be effopped by a Recital; this inveed hath ſome exception, but 
it is univerſally. true; unlels the recital be material, it is not an 
Eſtoppel. 2 Rep. Goddards Caſe. Though the parties are eſtopped, 
yet the Jury is not eſtopped to ſind the truth. Croke Car. 110. Iſham 
& Morris, There one makes a Leaſe fo2 years by Indenture, and 
hath nothing in the Land, and after purchaſeth the Land and aliens 
it; although it be a god Leaſe fo2 years by Eſtoppel againſt him 
and his Alienc by way of pleading, and ſhall bind them; pet it ſbalk 
not kind the Jury, but they may find the truth; and ik they iind the 


je In our Caſe the limitation of the Eſtate to Godolphin is 


truth the Court ſhall adjudge it to be a ” Leaſe, Then J n | 
2 
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in our Caſe, the Court is to otve Judgment, as if the Leaſe were 
made in the 42d. of the Qucen; elle to no-purpoſe the Jury have 
liberty to find the truth. J hold the Leale to Godolphia doth 
not wn till Mondays Leaſe be enved. and ſo Judgment fo! the 
Plainti 4 


Bridgman Chief Juſtice. Pad the Cale bn as my Beother Tir- 
rel argued it, } fhould have bien of his mind. 

Leaſe made by Puoz and Covent fo? 96 pears, the Reverſion 
in the Crown; the Queen made a Leaſe in the 42d of her Reign foꝛ 
thirty years to Monday, to begin after the expiration of the 96 pears, 
the Reverſion all along being in the Truſties, they make aLeale to 
Godolphin whereupon the Queſtion ariſeth, and retite; Whereas 
the Queen in the 32d of her Reign did grant to Monday the laid 
Lands after the expiration of the Pꝛioꝛs Leaſe, they granted the ſame 
to Godolphin, to hold from the determination of the Eſtate granted 

dy the tai Duten in her latd Letters Patents to Mooday unto the 

end of one and twenty years. 
An this here is a clear falſity. Monday's Leaſe fs recited to be 
made the 32d ot the-Quiten, whereas it was the 42d. And my 
Bꝛother that laſt argued takes it fo2 granted that it was recited, the 
Leaſe was made to Monday fo2 thirty pears, whereas there is no luch 
thing: So the Caſe is clearly altered. J go upon this point; Here 
is a falſity and no certainty; my Mother takes ft foꝛ granted there 
is a tertainty, and he lays a Jew ground there mult be Leſſo? 
and Lefkr, the particulars vemiſed, the commencement and end of 
the Term ; Here is neither beginning nv? end of Monday's Leaſe re- 
Lite inthis. 

Reaſons of the Caſe. 

x. There will be a great difference, where there is the recital of 
a Leaſe, and this is timfted to begin after'a Leaſe that is not in 
elſe; age. g. It a leale'be made to begin for thirty years after the 
leale rave. to John a Stiles, und there is none, it begins preſently ; 
but ff it be a leaſe after that to John a Stiles, amd there is a leaſe; but 
it is milrerited in a point material; that s out Cale. Coke Lit. f. 4 6. 
Jap this Rule fo? the difference; none ol the other Atithozities 0 
to tt: There a Man retiting a Leaſe in ee miſtecſtes it, and he 
makes a new Leaſe, make as ſtrict a reference as vou will, if it be in 
a point material, (hdw? with teterente to the new leale (not in it 
ſelk) this new leaſe limited after that Hall begin pꝛeſentiy. Ik in 

a point immaterial, make whar -refereiite, tie it up with prædictis o2 
what you will, ts om rhe material mfſrecical that uten the nei 
teaſe to vegin pwoſently. The Authenties of Anderſon, Dyer and 
Benlow's come not home to owe Taſe : There are thꝛie Reaſons given 
of that Cale; one by my L Anderſon and Benlows, oe by Dyer, 
and * have Gn in another Report. They agree that Hody- 

kinſons leaſe was Miſrecited in the ſecond leaſe, and therefore they 
ane it begins pictently 3 but the Habendum ts poſt dimiſfionem 
but not præcictam. This is the only" Aithoxty next to the other, 
that makes the differeate ,” benen what is matertal and imma⸗ 
terial; The Ruthoity n Hobart, Wiches and Caſſon is not ma- 
terfal 


# 
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terial to our Caſe : That Cale was in pleading upon a Treſpaſs z the 
Queſtion was not about the beginning but the end, the lives were in 


being and ſo a god Reverſion might paſs. Put, that Caſe had been 


by way of grant, as my Bother put it, the reaſon is clear toꝛ the 
beginning of it pꝛeſentip: e. g. A leaſe is made to begin 1 May. foꝛ 
one and twenty years, J that am the Reverſioner make a ſecond 
leaſe reciting the firſt leaſe to begin 3 May, and J make the ſecond 
leaſe to begin after that leaſe is ended, now it cannot begin acco2: 
ding to the intention, the intention was it ſhould begin after the 
leaſe 1 May ended, but that it cannot do, therefoze it ſhall begin 
prefently- Upon this ſtands the difference of material and imma- 
terial; If the recital (be it falſe 02 true) if it make no alteration 
. N end of the term, that is not material, if it 
do, t 8. | 

Now to our Caſe; TUhether this miſrecital of the date of the leaſe 
made by the Queen, be material? Miller and Manwarings. Caſe 
1 Croke 397. is no Authozity in our Caſe : The pꝛincipal thing there 
is not upon Searons leaſe; all the Queſtion is upon Morleys leaſe * 
Morleys leaſe recites Freers leaſe which was not in eſſe, and ſo not 
| like — Caſe, koꝛ in our Cale there was a leaſe to John Monday 

in eſſe. 

I our Caſe, the Truſfes had recited the Quten in the 32d in⸗ 
ſtead of the 4ad. of her Reign had demiſed to Monday foꝛ thirty 
pears habend. from the 96 pears. and to Godolphin from the end 
of the Eſtate granted to Monday by the Queen, this had bied god + 
All the difference here is, they recite a leaſe to Monday, but ſay not 
fo2 what time. When the time of the commencement and end is 
material and changed in rei veritate from what was in the Died, it 
is à miſrecital material, otherwiſe not: e. g. Jf a leaſe were made 
42d of the Queen to John a Stiles fo2 life, Leſſo? recites the leaſe ta 
be 32d. of the Outen and demileth the pꝛemiſſes habend. fo2 one and 
twenty pears to begin from and after the end of the Eſtate by the ſaid 
grant made to the ſaid John a Stiles; now this one and twenty years 
is not altered, be it falſe oꝛ truly recited, it was to begin after the 
death of John a Stiles: In this Caſe there being no alteration as to the 
thing granted and the time; and there being certainty enough, and 

being another mans leaſe and hut indutement to his, it ſhall not begin 
preſently, but after the Veceaſe.of John a Stiles, becauſe it doth not 
work upon this where the reference is, the falſity hath nothing ts do 
with the commencement oꝛ end ol the leaſe ; Ex conceſſis our Caſe 
is in effect*that the recital: of the leaſe fo2 96 years is the ſame, the 
leaſe for thirty pears is the ſame, the leaſe to-Godolphin was tu be: 
gin after the thirty years, and no alteration in the thing intended, 
and the falſity recited in that which is not materfal : Jf Mondays 
leaſe had bien recſted ta have bien fo2 thirty years; then J am of 
opinion with my Brother Tirrel.” 

| Now what is material oꝛ immaterial as to a recital, it is to be 
meaſured by the inſtrument in which the mitſcecital is. | 
I take mach difference where there is a ſfric reference ta an ab⸗ 
ſolute grant, and a frie reference to a Dad which is but apaſſage 
to another thing. Coke Magna Charta 675. Croke Jac. 52. „ 
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. & Alſop. "Themes Fitzharbet bargains and ſells to. H. in Fe, he re tes 
citing whereas Thomas Firzharber-bp Jndenture inrolled 27th Feb. 


38 Eliz. had ſold ſuch Lands to him, he-bargatns and ſelis to L. all 


the Eſtate which he had by the ſaid.Judenture enrolled of in and to 
the ſaid Lande? afterwards stb March 38 Eliz. the Indenture was 
enrolled 3 It was the opinion ok thite Judges, that the Land did not 


paſs by reaſon of the milrecital oł the (ald Died to be enrollen, where 
there is not any ſuch. J take the — when in the body 
of the Gant it ſelf you are tied up to the indenture where the Eſkate 
paſſeth by reference, and when it is only but the paſſage to another 
thing. Croke Eliz. 603. Marriot and Smiths Cale. A. reciting I. 
had made a Feoffment of that Land dated 13th Sept. (wheregs it was 
the roth ok Sept.) gabe aut to bim ta receive Livery toꝛ him 
ſecundum formam Chartæ predict 3 reſolved je "(Ularrant was 
naught, and the Livery voto, "Plowd: 84. Stranges Caſe. Plowd. 
Com. 392, 393- Lord of Leiceſtets Caſe. Thele Caſes: (utileſs one 
which ſtands. wor the particular reaſon 12 'Defeaſance ) are all 


uponauthoiity | 3 be taken riaiy. Fon the recital ofa Oed 
you-have a notable Caſe, Moody and Lewin Croke Eliz. p. 127. Re- 
plevin. He pleads a Giant of a Rent £ ta.Fook, the. Gant 


to Fook is traverſed, Jury. find a Fine levied between L. and 
R. Plaintiſfs and Fook and ſeven other Fo recall this mas 8 
Fook x ns this 


granted rendzing'a:Rent ot 20 1 e 
i begs = > 8 — 5 e 3 Plair 3255 
oxceants, (whereas 1. and R. lair tifls on 7+: 
redditum fn. Fe. The Jury find | duch Finn levied AS-recitet 
this alter ſolemn argument adzudged £92 che! 
"ſufficient certainty of the thing granted uotlvitþandin 
tal. - This Cale I hay rom 8. ige that ate. 
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more reciting. But here is nothing certain recited; the habendum 
being from the end of the term granted by the ſaid Letters Patents 
to John Monday; there is nothing to lay hold on but the ſaid Letters 
Patents; there is a certainty indeed, but there is a falſity, Suppoſe 
the recital had not been made to John Monday, but to John a Stiles, 
this is material; and it had bien void, though there had bien a cer⸗ 
tainty: So that pou muſt have the certainty of other things, the 
— — Gzantoz, Grantee, time of the Gzant, none of theſe 
muſt tali. 


Object. Here is certainty, Hobart, Stukleys Caſe, and a Rule 


which Jremembꝛed not, where a ſentence is intire, utile per inutile 
non vitiatur. 

Reſp. How will you divide this habendum? it is another thing to 
do it by Act of Law: But what will you do when you reject part to 
make the reſt good ? 

Object. The Intent. | 

Reſp. Take my Loꝛd Hobarts diſtinction 3 Jt is a legal Intent w 
muſt go by, and not a mental: 39 H. 6. 9. A Judgment cited in that 
Caſe and there agried foz Law. A. bound in an 100 l. to B. the 
Condition of the Bond was, It A. the Dbligo2 did not pay to B. the 
Bond ſhould be void; it ſhould have been if he did: e ought ca 
judge accoꝛding to the purpozt of the woꝛds parolx font plea. 

As to the Eſtoppel. 

A Leaſe made fo2 96 years, from the 96 years a Leaſe made ta 
Monday fo; thirty pears to begin after the 96 years, here the Truſts 
reciting the leaſe made to Monday fo2 thirty years, they grant to 
Godolphin, habend. from and after the thirty years, if it would have 
fallen out accoꝛding to this conſfructon it is totally void; fo2 Godol- 
phins one and twenty years will expire during Mondays thirty. Now 
the Queſtion is whether this is not a good Eſtoppel. Ik J have a 
future intereſt to begin ten years hence after J. S. and J make a 
Leaſe fo2 five years, pꝛeſentlp againſt me it is god by Eſtoppel, 
But we are not upon that point. 

In this Caſe here can be nothing at all as to Eſtoppel, fo2 here 
is a recital of a Leaſe made to Monday; you cannot make an Eſtop: 
pel, but upon concluſion upon a particular thing. It J grant all my 
Lands J had by my Father, this is no Eſtoppel, but if it be Black 
Acre, it is. Now this is not a future intereſt, my Loꝛd Holland and 
the reſt have a pzeſent Reverſion. J have a pꝛelent Reverſion, and 
JT make a leaſe as the Truſtees did, here is no Eſtoppel. J have a 
- Reverſion upon a leaſe, and J make a leaſe to you to begin pꝛe⸗ 
ſently. Jf there be Attoꝛnment, its good; if not, void. | 

Object. It there be no Attoznment , it ſhall wozk by way of 

Eſtoppel. = 

Reiß. No, it might have wꝛought by way of intereſt. J conceive 

the miſrecital of the Deev,if they had recited the term fo? thirty years, 
had not blen material, but the term koꝛ thirty years not being recited 
in Godolphins leaſe it is material. 

.« There is a fault in the Aerdic. 

” Which way ſoever the Law had ben taken, Judgment could not 


have been given koz the Plaintiff, Here is a Leaſe made to _— 
phin 
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phin in Reverſion, under whom the Plaintiff clatms, Cherkey the 
Leſſoz of the Plaintiff div enter upon the poſſeſſion of Berkly Defen- 
dant, but when be did enter doth not appear; then here is the Cale, 
Berkley was in poſſeſſion ; if the Leſſaʒ of the Plaintiff entred befoze 
the term began, he was a Diſſeiſoꝛ: as it is in Dyer 89. Cliffords 
Cale. Pe was poſſes t prout Lex poſtulat, ſu he was of the future 
— It doth not appear but that he was a Diſſeiſoz, and ſo con⸗ 
nued. 


I hold Judgment ought to be given for the Defendant. 


Intretur. 


. ** * 
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E William late Marqueſs ot Wincheſter: was ſeiſed of the 
= Haute in Queſtion in F, and being ſa ſetſed 26 Jan: 7 Jac. 
makes a Feoftment ok it to John Loꝛd Petre and others 'Truſtes to - 
them and their Heirs; the laid John o Petre, and the other Tru⸗ 
ſterg, 8 July Jac. fo Tmenty Pounds Leaſe this by Bargain and 
Sale to Sir Anthony Maine fo2 roo years , which Leaſe ugs made 
to attend the Inheritance, by virtue ot which Maingentred, and the 
next day the Lozd Petre, and the other Truſtees, 'ditzgrant this Youſe 
to the Earl of Denby and others, and their Yeirs, to the uſe gt Lucy 
(Wilke of the ſaid Marquels) fo lite, the remainder to his Son John 
Pawlet fog 100 peats, the remainder to his Heirs; the Leſſer Attozned. 
The Loꝛd Marqueſs and Lucy had, Iſſue William, Lo2d St. John and 
John their ſecond Son. Lucy dies, and the Marquels became Te- 
nant by the Curteſie and dies, William their Son and Heir enjoys 
and lets it to Darcy; William Lot. John dies without Iſſue, and 
John the ſtcond Son now Lo2d-MYarquels enjoys this; and on the 
firſt of Jan. 1640. he Leaſed this to the Spaniſh Embaſſado2 fo ſir 
years, and after made another Leaſe foz four years ,- after the deter⸗ 
mination of the fozmer Leaſe ; he held it till 1655, and after the zoth 
of May, 1656, the Barqueſs in conſideratton of Building did demiſe 
it to Edward Jermin fo 54 years under the Rent of 160 l. with Cove- 
nant to levy a Fine fo2 confirmation of the ſaid term, and iu Trinity 
Term the ſame pear of 1656, a Fine ſur Coniſance de droit come 
ceo, &c. With Pzoclamations foꝛ confirming the Leaſe was levied: 
No Entry: oꝛ Claim was made within 5 years, but Jermin is in quiet 
poſſeſlion accowding to his Leaſe. 16 Jan. 1626. Maine made his Mill, 
and makes Parkhurſt Exccutoꝛz. 1 March 165 5. Parkhurſt by Jnden- 
ture of Aflignment not delivered upon the Pꝛemiſſes, but off the 
Land, aſſigns and leaſeth this to Freeman the Defendant ; Edward 
Jermin being now and then in poſſeſſion. An. 165 8. Jermin makes a 
Demiſe ta Chard fo 40 years, Chard makes bis Executoꝛs and dies, 
they 20 Sept. 16 Car. 2. did aſſign to the Plaintiffs, Lefſoz, who entred 
and made a'Leaſe to the Plaintiff until the Defendant entred and 
© ejected him. And they find William late Marqueſs, and William L oꝛd 
St. John, and John now Marquels, have conſtantly received the Rents 


and Pꝛofits. | 
[92 Y The 
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[7 Jectment of a Meſſuage in London. Special Merdict. Efectment 
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DBarqueſs are va 


The Cafe in ſhot is this: 
The Marqueſs of Wincheſter makes a Leaſe in Truft to attend 

ſl 

0 


the Injerſcance, 27 75 in nn — — — 
malte 55 18. A ; | argue 
f al Lea he unden Te of- 1 tiff, 


fo 54 years, which yet continues, and Covenants to levy a Fine, and 


* 


does ſo, and ſib years gu Ron-claiy paſs. The Leſſees Executoꝛs 
fo 100 years a 16 the” want off the Land, befoze the ſaid 
Leaſe and Fine to Jermin, who within 5 years after the Fine makes 


no claim, h 


Windham Serjeant pro Defendente. 
Here are two things in this Caſe : 


CUhether and ai theſe As it {have ban found to be done by the 
ltd, oz cannot be lo aſſigned, but upon the Land? 


fo that what theſe Leaſes o2 Fine make by Jnterruption , in turning 
it to a Right, will be the hy RES 
fo x00 years to Dir Anchory 


J will exandino this ap the Cale1 

Whenthe Harqueſs makes a Leaſe 
Maine, and this derctated to de in truſt ta him and fo2 bis Inheritance, 
whether when Ceſtys que truſt enter, whether there de any diſturbance 
in that ? J think not. as Littleton in his Chaprer of Releaſes, | 
que uſe is capable of a Releaſe; it is nom ot a Gruft, as of an 
befoze the Dtatute, —— of Ceſty que truſt, is the poſſeſſion 

Then the Caſe goes on. The Coſtys que truſt being in poſſeſſion 
make many Leaſes, to many perſons, whtch are now gone; though 
theſe Leaſes did male a diſturbance of the Right, yet when they are 
expired, as they ars found ts be, the Barqueſs comes in again as 
before, the Right is reflozed again. J uten it vo Liectarons Cafe of a 
Diſeontinuance. Thos Bam peſers a rightful Eſtate befage a wzongrnl 
Efrate, which is the ground of Littleton in the Cafe of Remitter. 
he Froat doubt of the Caſe is upon the Leafe made to Jermin, 
which hath continuance pet to this time. J will examine it by this 
Cafe, Croke Car. 303. Blunden verſus Baugh, Hill. + Car. A. makes a 
Leafe at will to B. B. makes a Leaſe foz pears to C. C. bargains and 
felis ts the Heir of A. The Questions were, (x) Whether there be 
a diſſeiſin and diſplacing of the Efate by the Leaſe, og not? (z) N 
there be a Diffeilin, who is the Diſeiſvz ? Reſolved, Jt is no Dif- 
ſeiſin, but at eleetfon ; and m there be a Diſſeiſin , Tenant at will 1 
the Dilleiloz, and not Tenant foz years. Che Barqueſs was Te- 
nant at will ; when Cenant at wii makes a Leaſe fo; years, if that 

öl etcedion, then J conceive it wilt ſerve our turn; 


nothing 
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an Ouſter. In our Caſe, if there be a Diſſeiſin, the ſame perſon 
whs is Diſfeiſoz- muſt be Difleiſte ;-fo2 in Blundels Caſe, he which 
made the Leaſe is Diſſeiſoz, and the Marqueſs who made the Leaſe 
had the Inheritance in him; and ſo he muſt be Difſeiſo2 and Diſſeiſee, 
which he cannot be. 


Object. There may be a diſplacing of the term, which comes be⸗ 


- Reſp. Jt cannot be a diſplacing of the term. J enter upon the 
Leſſee and claim his term, this will be a diſfciſin of the Inheritance. 
Now the Inheritance being pzeſerved, the Term ts likewiſe kept. 


Object. Here is a Leaſe, what ſhall it operate: . 

Reſp. The Lord Cokes Comment on Littleron ; on that Caſe; 
{here a Feoffment is made to a future uſe ot the Feoffoz's laſt Mill; 
The Feoffoz occupies the Land at will of the Feoffæs, Co. Litt.fo. 2.4 1. 
He gives the Reaſon how it comes to be an eſtate at will; He 
doth diſpoſe of the Intereſt at Law, and not of the mean Pꝛoſits; 
and becauſe the Pzofits be not diſpoſed of, it is an Eſtate at will in 
him, becauſe he may receive theſe Pꝛoſits. Now this Leaſe ſhall 
amount to a Contract fo2 the Pꝛoſits. A Copyholder makes a Leaſe 
by Cuſtom -02 Licence, yet in Judgment of Law the Coppholder is 
but Tenant at will; yet he may make a Leaſe, and this Leaſe make 
no diſturbance. In every leaſe fo2 years there is pzivity of Contract, 
and pꝛivity of Eſtate, The Leſſoz and Leſſæ are concluded to ſay, 
that there is not ſuch Estate, foz between them there is puvity of 
Eſtate; but between others, this wozks not as to have operation 
upon their Eſtate. Though there be a Leaſe, pet it ariſing thus upon 

the Contract ſhall not diſturb the poſſeiſton, J 
Eeſty que truſt hath the power of the Pzofits, when he that hath 
the Pꝛolits doth contract fox a Leaſe, though there be a Leale it ſhall 
not wok upon the Freehold o2 Inheritance, but meerly as in relation 
to the Pꝛoſits. But here is moze. The Lefſoz, Tenant at Will, 
had the power upon the Freehold ; fo2 the Friehold and Inheritance 
is in himlcif. Leſſo2 and Lefſe, Jf the Lefſo2 grants a Leaſe fo2 the 
ſame term (as ours is) as he hath granted befoze (if without Died) 
it is void fo2 ſo much as was granted befoze , as in Plowden; If bp 
way of future Intereſt, then it is good koz ſo much; but ik by Died 
tndented, it is good in point of Eſtoppel. This Leaſe made by this 
Tenant that hath the Freehold and Inheritance in him, map wozk by 
Eſtoppel upon the Jndenture , oz by future Inrereſt, if there be At⸗ 
tomment. It map have operation upon the P2ofits, upon the Eſtop- 
pel, 02 upon the Attoznment, 1 

It is a miſchievous Caſe, if ſuch a Leaſe ſhauld be the pulling out 
of other mens Eſtates. Manp who are Ceſty's que truſt do make 
Leaſes to ſeveral perſons, and look upon themſelves as owners, and 
to have the Intereſt; It this ſhould diſturb the whole Eſtate, it is 
miſchievous. Ik a man make a Yoztgage, and the agreement ts, 
that the Moꝛztgagoꝛ ſhall take the Pꝛoſits, he leaſcth it, and doth not 
always keep the Pꝛoſits in his own hands, and then a Fine is levied ; 
Shall this and non-claim bar? So J conceive this Leaſe made to 
Jermin doth not diſturb the Eſtate. | 

P 2 The 
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Che next is upon the Fine. Bi 
It is a Fine by Cenant at will; and if there be not a diſplacing 
befoze, the Fine will not do it. It ts a Queſtion, whether this Eſtate 
be barred, i. e. the term; and whether this Fine bars it? It can be no 
bar; Fine and Non-claim is no bar. Foz, C King | 
1. It is a Fine levied by Tenant at will. Ik a Fine is levied by 
Tenant foz years, oz at will, they may ſay, partes finis nihil habuerunt, 
3 Rep. Farmors Caſe, 5 Rep. Saffins Caſe. If a Fine by 'Lefſte fog years 
will not do it, much lels a Tenant at will. TUhether he hath a right- 
ful Fe, oz a w2ongful Fee, will not be the Queſtion : but whether be 
hath an Eſtate whereof a Fine may be levied. 
Another thing is, in Saffins Caſe, and all our Books, a Fine doth 
not bar, but where there is & diſplacing of the Eſtate, 9 Rep.106. Mar- 
garet Podgers Caſe. Mo Fine noz Warranty ſhall bar any Effate in 
poſſeſſion, reverſtan, oꝛ remainder , which is not veveſted and put to a 
Right; and ſo in Symmes Caſe 8 Rep. and ſo in the Commentaries, 
Stowel and Zouches Caſe. It the Leaſe made to Maine be not turnen 
to a Right, then the Fine cannot wozk. I the difleiſin be but upon 
election, if it wozks not upon the Eſtate?; but the Pꝛofits; if there be 
not a diſplacing of it this wap, I conceive the Fine is no bar, becauſe 
its a Fine by a Tenant at will, and Maines Eſtate is not turned to a 
Right; and the Fine being no bar, it wozks nothing that way, It ie 
had been one that were a Leſſee fo2 will, that had a bare Leaſe at will 
and nothing elſe, ſomething might be land; but ours hath the Inhe⸗ 
ritance, then he hath an Eſtate whereof a Fine map be levied, and we 
cannot ſay, Partes finis nihil habuerunt; but to look upon it, that tbe 
Fine wozking upon this Inheritance will not pꝛejudice the Leaſe ; fox 
the Fine will look upon what is above it, and it looks not upon that 
which is below it; as he tn reverſlon levies a Fine, it will not won 
upon the Leaſe which is below it. J conceive in this caſe, neither the 
Entry, noꝛ the Leaſes that were made, and that this Leaſe is not any 
diſſeiſin, and it diſturbs not the poſſeſſion ; and that the Fine doth nat 
bar no! diſplace ; and ſa the term not being barred , noz turned to a 
Right, it follows the term may be aſſigned out of the Land. J pꝛap 
Judgment fo2 the Oefendant. | 
. Bridgman. Chief Juſtice. Its a Caſe of great conſequence on both 
ſides. On the other ſide, if long Leaſes are kept on foot, and the 
owner of the Land having kept it on foot fo particular purpoſes, and 
be makes a Leaſe fo2 a time, and ſells the Land 50 years after, it is a 
miſchie vous Cale that this Truft ſhall not be Diſturbed. Iſham and 


i 
Morris Caſe in Cro. Car/was cited againſt you-in that very point. 
41 are two other reſolutions in that Cale, which J hardly believe 
to be Law. 


Richardſon 
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Richardſon verſus Chilcott. 26) 


ere Sexjoant pro Querente. 
Broom pro Defendente. 


L Jement foz the moiety of the Bannoz of Hedgly, of the demiſe Eje&mene. 


of William Pierce foz five years. Wpon Not guilty pleaded , a 
ſpecial Verdict was found. | g 
Rowland Hind was ſeiſed of the whole Mannoꝛ of Hedgly in his 
demeſne as of Fe, and had Jſſie William and Rowland, and two 
Daughters Ann and Elizabeth. This Rowland Hind 1 Dec. 3 Jac. by 
Deed erecuten did enfeoffe Chriſtopher Baban and Thomas Billingſley, 
and. their Meirs, of all the ſais Mannoꝛ, to the uſe of the (aid Richard 
Hind the elder fo2 life, the remainder to the uſe of William Hind his 
eldeſt Don fo2 his life, the remainder to Chriſtopher Baban and Tho- 
mas Billingſly, and their Yeirs, till one of the Dans of William Hind 
hall accompliſh his age of ten years fo2 the benefit of ſuch Son, and 
after the death of Rowland Hind thr elder , and William Hind ; and 
after that one of the Dons of: William Hind ſhall accomplich his age 
of ten years, then to the uſe of the firſt Don of William Hind the 
elder, and the heirs Bales of his Body; and fo2 default of ſuch Taue, 
to the uſe of other Dons of the ſaid William Hind ſucceſſive; and foz 
default of ſuch Jfue, to the uſe of Rowland Hind the younger ſoz life, 
and after to his firſt Son, and the heirs Males of his Body, and ſa 
to his other Sons ſucceſſive; and fox defauit of ſuch Iſſue ta the ule 
of his Daughters, and in default of ſuch {ſue to the Daughters of 
old Rowland in tail, the remainder to the right Heirs of Ann and 
Elizabeth the Daughters of Rowland Hind the eldet, with power fo2 
William and Rowland Tenants in poſſeſſion to make Joyntures. 
William died without Iffue of his Body in the time of Rowland the 
Father. Rowland the Fathet dies the firſt day of March 16 Jac. leav- 
ing Rowland his Don, Ann, and Elizabeth. Ann 1 Jan. 10 Car. 1. mar⸗ 
ries William Bettar, and they two 10 Nov. 10 Car. 1. fot 290 l. th 
bargain and ſell the moiety of this Mano to William Pierce and his 
Peirs, andtherein was a Covenant to levp a Fine, and a Fine was 
levied, Hill. 1 3. Car.z. accordingly. Ann died without Iſſue foon after, 
They find William Pierce 6 Sept. 1643. and William Pierce his. Son 
Lefſop of the Plaintiff ſeiſed prout Lex poſtulat. Rowland the younger 
died An. 1663. without-Ifſie, after the death of Rowland the younger 
William Pierce the Don entred. They find Elrzabeth the furviving 
Child of old Rowland (10 March 1637) married Thomas Billingfly, 
and died 1640, leaving one Danghter called Katherine. Karherine 
after the death of her Mother, and after the death of Rowland Hind 
the younger, andbefoze the Ejectment did enter and put out William 
Pierce the Son, and they find that Katherine mas ſeiſed, Fc. and ſo 
being ſeiſed ſeiſed married William Chilcot the Defendant. 


Windham 
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' Windham Serjeant pro Querente. 
The Queſtion will be this: hat Eſtate would have veſted in the 
Feoffies, if the contingency hay taken effect, in caſe that William at the 
time of his deceaſe had had a Don within the age of ten years? J 
conceive they ſhould have had but a term fo; pears, The woꝛds are: 
To Rowland fo2 lite, and then to William fo2 life , and after to the uſe 
of Chriſtopher Baban and Thomas Billingſley, und their Deits, until 
one of the Sons of the ſaid William Hind ſhafl accompliſh the age of 
ten pears, and after the deceaſe of Rowland the elder and William, 
and after one of the ſaid Dons ſhall accompliſh the age of ten years, 
then to the uſe of the firſt begotten'Son of William, and ſo ta the 
other Sons, with remainders over. It being thus limited, not till 
he hath-a Don, but till one of his Sons ſhall accomplich his age of 
ten pears, it being found that he died without Iſſue in the life of his 
Father, this ſhall raiſe no eſtate, it hail not vaiſe any Fi ſimple as 
Ech intend; it was a Poſſibility, and he dying without Jſſue the 
Contingency doth ceaſe, and now no Eſtate can riſe to them; and if ſo, 
then by the Died and Fine the Lands are well trausferred to the Leſſoz 
of the Plaintiff. e e RE 
Ferit, It this Contingency had hapned, what Eſtate ſhould the 
Feoffes have had? I conceive it is not every Limitation that is to 
the Heirs that alters the nature of an Eſtate ; though it is limited 
to the Feoffees and their Yeirs. It makes it not a F#-ſimple, 
what was after. qualified to a term foz years, 10 Rep. Lovies Caſe, © 
p 85. It he had limited it to them and their Meirs foz ſo many 
years- as ſhall be from ſuch a time till ſuch a time, it had 
bien but a term. Now whether this that fs expzeſt in this Died 
do not amount to a Certainty ex poſt facto, vid.6 Rep. fo. 35. Biſhop of 
Bath's Caſe. Jn our Caſe there is no certain time limited , but by 
matte r ex poſt facto. it is reduced to a Certainty ; fo2 he doth limit 
it from the death of William, till one of the Sons of William ſhall 
attain to the age of ten years. Alben it is to take effect, it will be 
certain how long it fhall continue. It there ſhould be ſome uncer- 
tainty, yet it will make no moze than a particular Eſtate, as if it were 
 fo2 the raiſing a ſum. In Sir Tho, Lakes Caſe 1657. affine levied to 
A. and B. and their Yeirs during fhe life of Sir Thomas Lake. So a 
man limits an Eſtate to one and his Heirs during four Lives, it was 
held, though he limits tt to him and his Meirs; yet being during 
the four Lives it was no Fie no moze than in Seymor's Caſe. Such 
a limited Eſtate would not binder the raiſing of-future Uſes. 


Object. Here ſhall be a Fee, foz it is limited to the Feoffees till his 
Son ſhall attain the age of ten years, and he never did, and thereloze 
they have a te: Now the Eftate ſtands. in the Feofftes, and all the 

ſubſequent Remainders are void, | e | 

Reſp. Upon the death of William without Tflue there arfſeth no 
Eſtate at all. Foz, a 5 | 

1. If it ſhould be ſo, it would upon the matter overthzow the whole 
Died, and all the ſubſequent Gſes, it was made fo2 the advantage of 
all his ſubſequent Childꝛen. 1 wt 051136 

2. The Law will make ſuch a conſtruction as ſhall ſtand with the 
intention of the parties appearing in the Ded. It doth appear here 
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be bad two Dons and two Daughters, and he did intend it fox the 
advancement of them and their Thilvzea ; the Law ſhall not make a 
confiruction that. it ſhalt de d Fre to carry it awap from the 
— — but a partitular Eſtate, und ſo foz the veriefit of the Son 
3. We ought to make ſuch a conttruction, as all the parts of a 
Ded map ſtand together. 5 þ | 

4. An Eſtate limited by way of tiſe , though the Law will not 
favour it ſo much as a Mill, yet the Law bath a great reſpec to it; 
Uſes were but things in Equity at Common Law, befoze the Statute, 
and then they were guided much dy the intentton bf the parties appa- 
rent in the Died. | | 

5. Upon the wozds themſelves, J conceive this will fall out not 
to be aFt-limpie, but upon his death it will vaniſh away; Tt is not, 
till William fhall have a Son that ſhall attain ts the age of ten years, 
fo2 that would be ſfronger ; but the wozds are, Till one of the Sons 
of William ſhall attain ta the age of ten years. In the expreſſion of 
an Affirmative there is implied a Negative; as in this, It William 
ſhall not have a Son, nothing ſhall ariſe at all. 

6. Quod neceſſariò ſubintelligitur, non deeſt, till one of the Sons 
of William (hall attain to the age of ten pears, it is neceſſarily under⸗ 
ſtood that he muff have a Son; it is a Condition implped, as it were. 
Befoze the Eſtate can riſe to the Feofftes ; firſt there muſt be a Don, 
and then the Queſtion is, how long it chall continue? till he come to 
the age dt ten years, 3 Rep. Boraſtons Caſe. Again, the wazvs are; 
He doth declare it to be to theſe Feoffies foz the benefit of that Don ; 
then there mult he a Son, fo2 if there de no Son, there muſt be no 


/ 
\ 


t. ; 
Agatn, Jf - thould not be ſuch a conſtruction in the firſt woꝛds, 


pet the ſecond Limitation will take it off, Its limited to the firſt and 
fecond Son, and then to the Daughters, and fo default of ſuch Ifſue 
(that is) of William. Admit there were any thing upon the firft 
wozds, now when this Limitation comes foz Befault of duch Tue; 
that is, if William die without Iffite; then he limits it to Rowland 
bis ſecond Don, and his firſt Don, and the Heirs of his Body, and 
in defauit of ſuch Tue to the Daughters; the Feoffees and their 
Deirs ſhall not carry it to Strangers. It William have no Child, 
it was intended ta go to Rowland, and after Rowland (if he had no 
Child) then to the Daughters of old Rowland. | 

Another thing: CUhere it is expꝛelly limited, that which he declares 
fo2 the benefir of bis Son betwien the veath of William and till his 
Son comes to ten years of age, the Law chall not make another 
confiruction to defeat the Conveyance ; that is, to make one kind of 
Conveyance if he habe a Won, and anothet kind of Eſtate if he had 
none. They would have tt aF&-limple, and carry it to the Feoſſes, 
and then a particular Eſtate will not binder the execution of an 


"The Limitation is to Rowland fo; fife, after td his firff and ſetond 
Son, and the Heirs of their Bodies fleceiivs, and then to the 
Daughters of Rowland, and then after to the £ ol ald 

Rowland, and the remainder to the right Betts of Aun and Elezabethi. 
Here is a contingent uit that is limited alter rhe death of the firit and 
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ſecony Son; this the; Law will adam well enough. It may b ob 
jctede Mere: is a cantingent tate. here night come in another 
Daughter J -anver, It wi derche lame renſon, one oxmpzedoth 
not mate the N Thus the: Eſtate quhich goes 
over, which is, It Rowland die without Iſſue, then it is mite to 
An and Elizabeth, and the Hetts af their ſeverai bodies is a Etate 
veſted in them in Tail, and alter he comes foꝛz dekault of:MoþiAfſue to 
the tigt Heits of Ann and Elizabeth. An Eſtate is linuted to one 
fo} life, the remainder in tail, the! remainder to the right Deirs of 
Tenant in tail, as it is in Shelleys Caſe, thts is executed in them that 
have the particular Eſtate; ſoz it is to the Daughters of old Rowland, 
with the remainder ts their right Heirs. Ik there were not an Eſtate 
veſted in Ann at the time when the levied the Fine, then Pierce could 
take nothing. Now there was a Remainder limited to her and her 
Siſter in tail, with Remainder to their right Meirs; then upon the 
Reſolution in Shellys Caſe, here being an Eftate in tail limited to 
them. the Remainder to their right Heirs (though by another name) 
it is all one as if it had been limited to them and their Meirs. Then 
this was executed by the Died and Fine fo2 the molety in the Father, 
and from him it deſcended to his Son. the Leſſoz of the. Plaintiff; 
and J pꝛap Judgment -fo2 the Plaintiff. i 1 of 


Brome Serjeant pro Defendente. 
We pitch upon the lame Points. | F | 
- Whether this Eſtate veſted in the Feoffzs, the Contingency. never 
hapning; 02 whethey: there was ſuch an Eſtate in the motety of the 
Lands in Ann and her Husband, which they might paſs away? The 
Queſtion is, between Katherine heir at Law, only Daughter ann Heir 
of Elizabeth, the only ſurviving Child of old Rowland, who only had 
Iſſue, and William Pierce Aflignee of Ann and her Husband. | 
The whole matter depends on the conſideration of the Caſe: Old 
Rowland had two Sons and two Daughters, William and Rowland, 
Ann and Elizabeth. Elizabeth married Billingſly one of the Feoffies, 
© And by her had Iſſue Katherine. William and Rowland attd Ann died 
without Iſſue. William Rowland no2 Elizabeth did no act at all to 
alter the Eſtate. Ann and her Pusband made a bargain . and levien 
a Fine of the Lands in queſtion to William Pierce; Rowland the 
younger then living. So that whether this Fine could paſs the 
reverſion of this Eſtate expectant upon the death of Rowland the 

younger is the Queſtion. 133 
J concetve all theſe Remainders are meerly dependant upon this 
Contingency ; foz William died in the life time ol his Father, and the 
Contingency never hapned, and then nothing could determine the 
Eſtate that was in the Feoffees, and then the Eſtate could never come 
to Ann: The Eſtate is veſted, and cannot determine till the Contin⸗ 
gency happen, and not as my B2other ſuppoſed ,. tt is not a pꝛecedent 

Condition. As ko; Lovies Caſe, that Caſe is denied in my Lord 

Anderſons Reports. Mere is no certain time; it is limited to them and 
their Yeirs till one of the Sons of William chali attain to his age of 
ten pears. This is a Contingency, nay:a-double Contingency: 
Firſt, He muſt have a Son. Secondly, That Son muſt be ten years 
ot age beto2e-the Eſtate in the Feoffee can deter mine, 10 Rep. fo. 8 5,86. 


Lovies 
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Lovies Caſe, Lit.Se.z80.TUbere an Eſtate is by limitation, it ſhall con- 
tinue till it be determined,Plowd. 557. Plowdens Com. Walſingham Caſe 
Dyer. fo 300 b. Jf a Feoftment be made to one and his Peirs, donec 
JS. ſhall pay to the Feoffee 02 to his Heirs a Thouſand pounds, and 
JS. befoze any payment made dies, the Feoffe and his Ycirs ſhall 
retain the Land abſolutely fo2 ever. This is a ſtronger Caſe than 
ours. | 

Object. I this Eſtate ſhould continue in them, all the Remainders 
would be defeated ? 

Reſp. J Anſwer as my Loꝛd Hobart doth upon another occaſion , 
Hob.fo.z17. The Rules of Law muſt not be guided by the impꝛovi⸗ 
vence of others. 

(that great Caſe in Weſtminſter Hall) was 
ſetled upon a Family fo2 ſeveral uſes, and the woꝛds (ſhall ſtand 
ſciſed) were omitted, a mer ſlip of the Pen, and there was no relief 
in Law oz Equity, but he was feign to Have it relieved by Act ok 

Parltament, | : 

Non to the other: To the uſe of the Daughters of Rowland Hind, 
the remainder to Ann and Elizabeth, and the Yeirs of their bodies, and 
then to the right Heirs; admit this Eſtate out of the Feoffees, here 
would be a joynt Eſtate fo2 life and ſeveral Jnheritances. J take a 
difference, when the uſes are limited to all and every the Daughters of 
Rowland Hind the elder, and when it is limited to Ann and Elizabeth, 
and the Heirs of their bodies, and fo2 want of ſuch Illue to tie right 
Heirs of Ann and Elizabeth: Though Elizabeth and Ann did fall out 
by event to be the Heirs, pet at the time of the Limitation it was 
uncertain, whether they ſhould be fo when che Remainder ſhould fall. 
I think the perſons muſt be certain at the time of the fall of the Re- 
mainder who they ſhould be. 

Bridgman Chief Juſtice. Tere Ann and Elizabeth bon at the time 
of the Conveyance ; ts it ſo found by the Uerdta? Brome. Pes. 
Bridgman, Then this will be to little purpoſe. Tenant in tail bar⸗ 


gains and ſells, nothing paſſeth but fo2 his life; but a Fine comes , 


afterwards, the Fine doth wozk upon the Eſtate and makes it moze 
laſting ; whereas befo2e it was but fo2 his life, now the Eſtate is to 
him and his Yeirs ſo long as he ſhall have Yeirs of his body. 

Seymor's Caſe 10 Report. Brome, Mow in our Caſe Ann being dead 

without Jfſue, ber motety of the Land comes to Billingſly and Kathe- 
'rine per diſcent, and then the Plaintiff hath no title. J Pzay Judgment 
. WU ²˙ 3 

' . Bridgman. If a Limitation had been to the uſe df Ann and Elizabeth, 
and all other the Danghters of Rowland Hind the elder, and the Heirs 
ok their Bodies, with remainders to Ann and Elizabeth and their 
Deirs; had this been executed? Brome, Its a ſtronger Caſe, becauſe 
ch ey are named by name. Bridgman, (Uhen the Conveyance is made 
to theuſe of all the Daughters of Rowland Hind (had oz ſhould have) 
tand with aremainder in Fie to Ann and Elizabeth; now admit there 
be mdꝛe Daughters, whether the Fee ſimple is executed in Ann and 
Elizabeth? Admit there wete an eſtate ſetled in them in tall at the 
time ofith£Limitation,and others in Contingency, when the Contin- 
gency was after the eſtate Tail, whether it (hall be in them ag at firſt ? 


Adjormaur. 
e: 3 Rundale 
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Rundale verſus Ecley, and Others. c 


Ejectment. Reſpaſs and Ej:ament bꝛought by Edward Rundale ver/us John 

f Feley. Sarah his TUife, and Elizabeth Stiles, upon a Leaſe of 
William Veale of one Meſſuage, 60 Acres of Land, and 60 Acres of 
Paſture in Tithil and Wellingley. Upon Not-guilty pleaded the Jury 
find as to Lands in B. and one third part in thꝛie parts to be divided 
of the reſidue fo2 the Plaintiff, As to two parts (reſidue of the 
Lands in queſtion) they find a ſpectal Uerdict. 

They find William Bezar the elder was ſeiſed 6f theſe two parts in 
Fee ; be had iſſue four Dons, John, Robert, William and Matthew: In 
November 1628. he by his TU in wzeting deviſeth theſe Lands as 
followeth: Firſt, He deviſeth his Lands in Breſtin , and in other 
places not in queſtion to John fo2 life, and after his deceaſe to the 
heirs Bales of his Body,and after his deceaſe to Robert and the heirs 
of his Body; and fo default of ſuch Taue to Matthew, and the heirs of 
his Body fo2 ever. But theſe Lands are not in queſtion. Then he 
devilſeth to John and his heirs fo2 ever Lands in Rotherin ; then comes 
the Deviſe whereon the Queſtion grows. Item, J deviſe to my Son 
John all thoſe Meſſuages, Lands and Tenements in Tichill and Wel- 
lingly in the County of Vork, To have and to hold the ſame to the 
fato John Bezar fo2 life, fo2 and under the uſe, conditions, and limt- 
tations hereafter limited; and after his deceaſe, then to the uſe and 
behoof of the heirs Bales of his body, and fo2 default of ſuch Iſſue 
to Robert and the heirs Males of his Body, and fo2- default of 
ſuch Iſſue to William and the heirs Males of his Body, and fo2 de- 
fault of ſuch Iſſue to the uſe of Matthew, and the heirs of bis Body 
fo2 ever.  P2ovided always, and upon condition, that the ſaid John 
and his heirs' Males (hall pay an Annuity of ſixty pounds to Robert, 
William, and Matthew (viz.) twenty pounds per annum Aplece out of 
my ſaid purchaſed Lands in Tirhill and Wellingly , and alſo that the 
ſatd John ſhall take a wife not having under a thouſand pounds poz⸗ 
tion, to enable him to pay Legacies ; and if he make default of ſuch 
Annuity oꝛ Marriage, then J give all my Lands fn Tichill and 
Wellingly, which J have by purchaſe, to my thzee younger Sons, Ro- 
bert, William, and Matthew, and to;thetr {everal heirs 02 ever , as 
E Imited, equally to EE. divided amana them ; and tat 
| be lawful 102 mp1aid thre younger ©8009 and their eirs to enter 

into the Lands afozeſa(d, and ta £zoy it to them and their feveral 
heirs without the let ozDiſturbance of John, notwithſtanding any thing 
in this deviſe to him; then there is a Proviſo, that it hail be lawful 
fo John to: make a Joyntureee. I ett! 

The Jury find, that William Bæzar the Deviſoz died, and that John 
after his death did marry a wife, not having a Thouſand pounds 
po2biou, and that John the Mon entred into the two parts reſidue now 
in queſtion, that John had Jſſue two Daughters, Elizabeth and Sarah 
the Defendants , and: Died witbout Iſſize male. After the death of 
John, Robert did enter, and was ſeiſed prout Lex poſtulat. Robert in 

1642 deviſed theſe two parts to William his Bꝛother in theſe 3 
| | 5 8 


Hill. 18 & 19 Car. 2. C. B. 


171 


As koz thoſe Lands in Tithill and Wellingly, J deviſe them to my 
Bꝛother William and the heirs of his Body toz ever; and foꝛ default 
of ſuch Iſſue to my Bꝛother Matthew and the heirs of his Body fo2 
ever. Robert died without Iſſue, William the third Bother entred, 
and then they find the death of Matthew without Iſſue. William being 
ſo ſeiſed, did after levy a Fine to J. S. to the uſe of himſelf and his 
heirs. The Jury find the Defendant Elizabeth at the time of the 
Fine levied was married to one W. and Sarah was but twelve years 
old. William having levied a Fine to the uſe of himſelf and his hetrs, 
he deviſed theſe perts reſidue to another William Bezar the Leſſoz of 
the Plaintiff, he entred after the death of the Deviſoz, and made a 
Leaſe to the Plaintiff, upon whom the Defendants entred. 

Bridgman Chief Juſtice having thus opened the Caſe, delivered the 
opinion of the Court as followeth: . | 

Ie all agree as fo2 theſe two parts reſidue (fo2 as fo2 one part, and 
ſome particular Lands, it is found ko the Plaintiff) Judgment ought 
to be given fo2 the Defendant, | 

Many Queſtions have bien made upon this Recozd. We may well 
compare it (as Shelly Juſtice in my Low Dyer did in another caſe) 
to a Banbury Cheeſe, pare away the ſuperfluity and the reſt will fall in 
a narrow compaſs; therefoze J ſhall cut off ſomething in the Caſe 
as IJ go along. | | 
- Firſt, It is agreed, when William Bezar the Teſtatoꝛ had four Dons, 
John, Robert, William and Matthew, and deviſed the Lands in que- 
ſtion to John fo2 life under the Conditions and Limitations in his 
TUill, and after his deceaſe to the uſe of the heirs of his body. This 
though it be limited to him fo2 life, ts nevertheleſs an Eſtate tail to 
him as well in a Mill, as in any other Conveyance. The Eſtates 
cannot ſtand together, but the Eſtate fo2 life is ſwallowed up in the 
Tail; and the ſame Rule holds where an Eſtate of Freehold is 
limited to a man fo? life, the remainder to the heirs ok his Body ; 
it is an Eſtate tail in a Devile, as well as in a Deed. 

To go on. It is a Deviſe to John fo? like, the remainder to him in 
tail, remainder to Robert in tail, remainder to William in tail, re- 
malnder.to Matthew in tall, pꝛobided and upon condition, that John 
and his helrs thall pay to the thaw Bꝛothers an Annuity of twenty 
pounds apiece out of the ſaid Lands, and that he ſhall marry a life 


ceaſeth;and it now veſts in Robert. 


Che nert thing is this, That Notice- was requiſite to have been 


given; John being heir at Law, ſhould have had notice of this Til 
und LImitation: But pet J-ſay, it is not neceſſary notice ſhould be 
given, though be was Heir; ond. i the Verdict is good ny 
x 1 1 2 oug 
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ugh it found not John had notice; the Renſon is plain. Mben 
otite dught to be given, the Law appotnts who Gall give it; where 
none is bound to give it, he is to take notice at his pertl , Croke Car, 
fo. 391. Gimlett verſus Sands. I hall only cite the Book, not the Caſe, 
No body was bound to give him notice in this caſe ; the Caſes are 
frequent in our Books. CUhere Eſtates ceaſe by limitation of Uſes, 
and the Land is {{mtited over to another, none in theſe caſes mention 
any Notice given oꝛ required. In aur caſe, ff Notice ſhould be requi- 
ſite, we could have mave the limitation totally void , foz it ceaſeth fo2 
not marrying a (life wozth a Thouſand pounds. He marrtev befoze 
Notice given, the Notice then would come too late ; but ft being a 
limitationof an Eſtate, he ought ſuo periculo to taken otice of it. 

Two Caſes have bien objected againſt this: 

Francis's Caſe, 8 Report, and 
Mallories Caſe, 5 Report. 

As to Francis's Caſe it is this: An Eſtate is limited by ule to John 
Francis by Deed after his Fathers death, he being heit at Law to this 
uſe, there was a Pꝛoviſo, that if the ſaid John Francis ſhall not ſuffer 
his Fathers Executozs quietly to take away the Goods and Chattels 
of bis ſaid Father, which ſhould then be in bis Houſe , then the ſald 
les limited to the ſaid John Francis ſhould ceaſe and be bold, Jt was 
agreed, that notice of the Proviſo ought to be given to John. | 

Reſp. But the Reaſon is different from that in our Caſe. The 
- Eſtate was limited to him by Deed, not he ought to have notice. who 
was Executoꝛ. Now the Mill was collateral to his Efate in the 
Land: Put the caſe it hab bien as ours is, that by the Died it (elf 
the uſe had bien limited to the Father, and after to the uſe of his 
Son fo? life; Mꝛobided, i John the Son enter upon Black Acre, the 
Ale ſhall ceaſe, there he ought to habe no notice, fog he taking the 
Eſtate by limitation by Died, he ought to take notice himſelf of the 
limitation in the Died. And ſo Mallories Caſe is different from outs. 
Bargainte by Died enrolled ſhall not enter upon the Leite o? Non- 
payment of the Rent, unleſs it were ſhewn that he bad notice; fo 
the Bargain and Dale and the Leaſt are diſtinct; but the Liniſtatſort 
of the Eſtate and Condition are coupled together in our Caſe. | 

Che next ſtep is; There being a ceallng of the Eſtate in John 
Bezar, by taking a (Uife not woꝛth a Thouſand pounds, the nert 
Queſtion is, Mhat Eftate Robert, William, and Matthew hav by this 
Will after Johns Eſtate was ſo determined by limitation? This in⸗ 
deed is the great and only Queſtion ; Che refolutton ot the reſt, as 
the Fine and Wlartanty do depend on this; and in this ſomething too 
muſt be pared off befoze J come tothe main Point. | 

The Devile is to John in tail, ſubject to the Condition nfvzeſaty, 
and upon failure of John he debiſeth the Land to Robert, William, 
and Matthew, and their ſeveral heirs Bales fo2 ever, as befoze is 
ittited, equally to be divided amongſt them. It there were no mo 
in the caſe, upon Johns kallure. Robert, William, und Marthew hav each 
of them a third part in Common of an Eſtate tail in poſſeſſion. He 
veth the Eſtate not oniy to the the Dons, dut to their ſrbtral heirs 

ies. Chen the words ate to theit ſeveral betrs Males fo2 ever ; » 
be doth not ſay (Body,) but in a TUM it ought to be conftrued, as tf 
it had dien to the [evergl heirs Bales of their Bodies; * = 
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wozds (before limited) cannot reaſonably be conſttued that they ſhall 
take in Remainver, koz it is iatended they hall each take in polleſſion, 
and in lieu of their Annuities which ceaſs; It is a Deviſe to them and 
the heirs Bales of their ſeveral Bodies as was befoze limited, that 
ls, che heirs Males of their ſeveral Bovies of the Land d. foze limited; 
02 to ſuch heirs Males befoze limited. Jt hath been urged ; and a 
Queſtion hath been made upon the ſubſequent woꝛds, and that it ſhall 

» be lawful foz the ther younger Hong to enter, and to hold and enjoy 
the ſame to them and their ſeveral heirs foz ever. They erpound this 
either to be a Fie⸗ſimple (which is but an harch conſtruction ; and 
contrary to his intent, wha would have the heits Males to take it 
befoze the heirs General) oz to give the remainder in Fee to them 
erpectant upon the Eſtate tail. As if Lands be given to a man and 
the heirs of his Body, the remalnder to him and his heirs , he hath 
a Fe tall, and a Fie⸗fmple expectant; Jf this laſt conſtruction were 
made, this would not make Alteration as to Matthew's third part, 
fo} he had Fee, and it would deſcend to the Siſtets ; as to Robert's 
third part, it would ſettle a Fe in William when he died. 

This is clear: If there be an erpzeſs Deviſe to the thzte younger 
Byothers, and their ſeveral heirs Males , and by the later wozvs, it 

*M) ſhall be lawful fo2 them and their Deirs to enter, ac. theſe later wozds 
+ 17 arebuterplanatszy, that is, ſuch their Heirs; and it is the Nronger 
becauſe it comes in with a Copulative ( Videlicer ) It ts againſt the 
woꝛds of the CUil} to conſtrue it an Eſtate tail, remainper in Fee. 
By the firſt woꝛds, when a Deviſe is to them and their ſeveral heirs 
Males; it gives pꝛeſent poſſeſſion ; and then it comes and ſays after- 
wards, that they and their Yeirs ſhall enter and enjoy , theſe woꝛds 
cannot be intended to give a Acmainder to them, therefoze it ſhall 
be underſtood of ſuch Heirs that might enter, 8 Rep. fo. 90. verba acci- 
pienda ſunt cum effectu. It Lands be deviſed to a man and the heits 
of his Body, and fo2 default of ſuch Iſſue to another; in this caſe it 
is fo default of ſuch Jſſue, o2 ſuch Heirs of his Body, Frenchmans 
Caſe, Crok. 2. 656. Gilbert & Witty. Ulhere a Deviſe is of thite 
* ſeveral Þouſes to thite ſeveral perſons, there cannot be croſs Ke- 
mainders ; and the Rule is good by Juſtice Dodderidge, Cok. Com. 
fo.21. Lands are given to one and the Heirs of his Body, Habendum 
to him and his Heits, he hath an Eſtate tail, and a Fee-fimple expectant. 
I admit it to be fo in a Gzant, becauſe a Gant is taken ſtrictly 
againft the Gzantoz. J am not ſatisſied to conſtrue it ſo in a Mill, 
© fo there the Rule is contraty; not what is moſt advantagious fo? 
the Deviſoz, oz beſt for the Gzantie, but what was the intent of the 
Depiſoz. But take the Law (o in a Mill, yet it differs from our 
cale ; fo2 there the Fie is limited in the Habendum. as it is the office 
of the Habendum to rrfitain and limit the general Eſtate in the pꝛe⸗ 
miſſes. In out Caſe it is 9nly Copulative and Exegetical. 

The Caſe being cleared, that Robert, William and Matthew hah each 
of them Eſtates tail in a third part, as Tenants in common, the 
Queſtion then reſts upon the fozmer Remainders limited to them. 
TUbhether afterwards each of them having Eſtates tail by virtue of 
the Mill in poſſeſſion of a third part, whether thoſe fozmer Ke- 
maluders to Robert, and the heirs of his Body, and to William and 
the beirs of his Body, and to Matthew and the heirs of his — 

whether 
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whether theſe Kemainders after this Devile to the the -. younger 


B2others in poſſeſſion after the failure of John do continue: 

Jt was moved at the Bar, that theſe thꝛee younger Byothers had 
croſs Remainders. | 

I that Opinion were grounded upon the wozds (as is before limi- 
ted) it ſhould be conſtrued thus; The Sons ſhould have it luccel⸗ 
ſively, as befoze mentioned, but there is no colour fo2 that; foz the 
Devile gives them the Land after Johns default , that is, immedi- 
ately, and to them in poſſeſſion; then it cannot be conſtrued that the 
ſame entire Clauſe ſhould both give tt to them in poſſeſſion, and in ſuc- 
cefſion, Gilbert and Witty 's Caſe per Doderidge, cited befoge. 

Then the intent of this was to make them not croſs Remainders, 


but Remainders one after another, that is, the thz younger Bꝛo⸗ 


thers ſhould have a pꝛelent Eſtate tail in a third part after the failure 
of John, and the Remainders alſo ſtand, and fo both Deviſes ſtand, 
but not altogether , but Quantum fieri poſſit. It this conſtruction 
holds the Conſequence is, William after the death of Robert and Mar- 
thew was actually ſeiſed of his own third part, and ſeiſed of the other 
parts by the Deviſe of the Remainders, and then his Fine. wzought a 
dee of the whole. This was the great difficulty in that 
a * EE 
That this Conſtruction ſhould ſtand J was a good while of opinion, 
and that upon theſe following Gzounds and Reaſons. RC 
1. William Bezar did oziginally intend to have it go fn Succeſſion ; 
this was titulus Naturalis. John's failure was titulus Violentus, and 
his failure bꝛought them nearer the Eſtate. | 
2, It is not reaſonable the Eſtate deviſed erp2eſly to the thae 
Sons thould be taken away by Implication , farther thau the Impli⸗ 
cation makes the Eſtate inconſiſtent. The firſt Deviſe to Robert was 
void as to a third part, J confeſs, becauſe he was to have an Eſrate 
in poſſeſſion of a third part. There is a pꝛetty Caſe in my Loꝛd 
Coke on Litt᷑. Lands are given to the Hus band and TUife, and to 


the Heirs of the Body of the Husband, the remainder to the Hul⸗ 


band and TWife, and to the heirs of their two Bodies begotten ; the 
Musband dies without Iſſue, the Mike ſhall not be Tenant in tall 


after poſſibility ; the remainder in ſpecial tail was void, foz that it 


could never take effec ; foz ſo long as the Husband ſhould have Iſſue 
it would inherit by fo2ce of the general tail. There could never be 
Por of their two Bodies, but the heir of the Husband muſt be co. 
et under cozrection, there may be ſome Queſtion in that caſe, whether 
the Cite ſhould not take an Eſtate tail after poſſtbility, 2 945 
Though the firſt De vile to Robert of the Remainder of the whole 
be void as to a third part, becauſe he had a third part in pofſefſion by 


Johns failure; but why ſhould not Roberts Remainder ſtand as to the 
other two parts? And ſo the pꝛeſent eſtate of Matthew to wok only 


by Interpoſition, leabing him an Eſtate in Remainder. It this Con⸗ 
ſtruction were made, the Teſtatoꝛs Mill would be fulfilled , and the 
inconſiſtency anſwered. | 80 Ts 

3. Toenfoce this: Suppoſe a man deviſe. Black Acre to A. in te, + 


and after by the ſame TUill deviſeth a third part to B. fo? liſe oz fn 
tail, this laſt deviſe to B. doth not make void all to A but B. ſhall have 
. an Eſtate in poſſeſſion, A. in remainder. Duppoſe the CAlill bad 


given 
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given a third part to Robert and the heirs Males of his Body in 
paſſeſſion, and ſo on as ta each mans third part, the remainder of 
all to Robert and the heirs Males of his Body, that is, each a third 
part in taii, the remainder of all to Robert in tail, the remainder 
over; this would have made good Remainders ſucceſſively , and 
2 * Nothing appears in the Cl ill to control the fozmer 
0 viſe. 

Upon theſe Reaſons this Erpoſition ſeems at firſt agræable to 
Law and the [Uill. Jf the Mill were thus expounded ,**it would 
follow, though no warranty were in the caſe, the Defendants (the 
Daughters) would have no right to the poſſeſſion of the Land, 

Pet J am ok opinion, when the Deviſe was to John in tail, ſub- 
ject to be void upon the Limitation following, the remainder to Robert 
in tail Male, the remainder to William, and fo to Matthew, and 
upon Johns failure it is to the ſaid thze younger Sons, and their 
ſeveral heirs fo2 ever, as befoze is limited, equally to be divided 
amongſt them. J do think that this Oeviſe, when it comes to take 
place by Johns failure, doth'wholly control and revoke the other Ke- 
mainders fo2 the foꝛmer part, and leaves the Fee ſimple erpectant in 
the heir of the Deviſoz, which by the death of Robert and Matthew 
comes to the Daughters of John. My Reaſons are, 

There is no erp2eſs intent in the Will, that they ſhould have 


Eſtates in a third part in poſſeſſion, and in remainder afterwards. 


The Wi implies the contrary, fozit is to them and their heirs Dales 
foꝛ ever; for ever ſhews his intention, that there ould not be Ke⸗ 


Nou there being an expzeſs intention , we muſt make a 
legal c ction. Ile put this Queſtion: i 
SDuppolkkhe Deviſe had bien to John in tail, remainder to Robert 


in tail, remainder to William in tail, and fo to Matthew (as it was 


here, but without Limitation added to the Eſtate of John) and after 
by expꝛeſs woꝛds he had deviſed a third part to Robert in tail in poſ- 
ſeſſion; J conceive fo2 this third part to Robert in poſſeſſion, not 
only the Eſtate of John was revok d, but all the Remainders allo. 


J put this Caſe to illuſtrate ours ; the Beaſon is the ſame ; when 


upon the failure of John, Robert hath a pꝛeſent Eſtate in a third part, 
the Remainders limited in a fozmer part of the-TUil as to that 
third part, is abſolutely gone and revoked. True, if His Remainder 
had determined without Iſſue, the Heir had taken place; the Be- 
mainder not determining by death, but by ceaſure and interpoſition 
of another Eſtate upon which the Remainder did not depend, the 
KRemainder could not ſtand. | | 

Here obſerve, a difference betwien a Convepance to uſes, and a 
Will; in a Convepance to uſes there may be interpoſition of other 
Eſtates, and the Remainder ſtand good, becauſe this Remainder 
depends and hangs on the firſt Root; but in a TAU, the Remainders 
ſetled muſt follow the Rule-of Law, after the death ol the Deviſoz 
there is no root no2 ſpzing then. Fo2 this cauſe J conceive, all the 
Remainders are void in the whole, becauſe each of them have a third 
part in poſſeſſion. J cannot here cite Authozities in this Caſe, the 
Text it ſelf is the TUiUl, and we muſt take our Concluſions from 
thence. Now all che Remainders being void, Robert dying without 
Aſſue, this his third part comes to the heirs at Law the R 
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and ſo when Matthew dies too, and they are Tenants in Common 
wirh William. Though Robert entred into the whole, and after his 
death William did enter, and levied a Fine with Pꝛoclamationg with 
warranty, yet neither the Entry, noz Fine, noz CUarranty, do not 
pꝛejudice the heirs at Lam, wio were Tenants in Common with 
William, who had his third part. Firſt, The Entry doth not hurt the 
Tenants in Common; it is found he generally entred, now (by virtue 


of the Reverſion the heirs at Law were Tenants in Common of ab 


third part) a general Entry of a Tenant in Common is ſo far from 
miſchieving, that a general Entry of one makes an actual Entry fox 
another Tenant in Common, Hobart Trin. 12 Jac. fo. 120. Smales and; 
Dale. The Entry of one enables them all to bzing an Acion of Treſ- 
paſs, than which a greater actual Entrycannot be. 

Obſerve: Belides the general Entry of William into the whole, 
here was a Fine levied of the whole, Lit. Com. fo. 374. a. Jf one Cos 
partener entreth.into the whole, and maketh a Feoffment of the, 
whole, this diveſteth the freehold in Law out of the other Copar- 
cener. But the caſe of a Fine and Feoffment are not the ſame in 
caſe of Coparcenry. It one Coparcencr enter generally, and make 
Feoffment of the whole Land Liccleron goes no further,the Livery upon 
the Feoffment is an actual declaration of her mind; but if a Coparcener 
enter generally into the whole, and levy a Fine of the whole, there 1s 
no Authonty tn Law, that a Fine ſhall be ſo conſtrued as to amount, 
to a ſpecial Entry; fo2 though a Fine be a Feoffinent on Recozd, yet. 
it is but ſo fictione Juris. If another were in by To2t , it will not 
amount to an Entry, as a Feoffment ſhall. 

The Quality of the Perſons differ too, as well as the Conveyance ; 
fo2 there is difference between Coparceners and Tenants in Common, 
The Reaſon of Littletons Caſe of a Feoffment and Marranty, may! 
be this. Sect. 710. After a general Entry a Feoff.vent with TUars 
ranty ſhall expound it, a Feoffment without TUarranty ſhall 
not expound it, that is, her Entrp to be ſo; fo2 the Law will, ik 
poſſible, ſave the Marranty. So pzivity between Coparceners and 
Tenants in Common map make: a great difference; there is not the 
lame reaſon fo2 Tenants in Common, noz the ſame paivity, they have 
ſeveral Eftates and Titles. Co. Lit 243. b., Lord Coke [aith, when 
one Coparcener ſpecially enters claiming the whole Land, and taking 
the whole P2ofits, that ſhe gains the one moſety by abatement: But 
we were befoze on a general Entry, and my Lozd Coke ſaith, the 
Feoffment das no abatement, becauſe they make but one heir, 32 Aff. - 
pl.2. This is clear in my Lozd Hobart, in Smales Caſe, as to a ge- 
neral Entry; if he ſpecially enters, pet without moze it makes no 
Intruſion o2 Difſeiſin. J therekoze am of opinion, tf Lands be 
deviſed 02 granted to two in Common, and one enters generallp , as 
in our Cale, and after makes a Feoffment of the whole, and the 
Feoffie enters, though there was no actual taking of the Pzofits, yet. 
he may have an Aſſiſe fo2 his moiety. That is pꝛoved by my Lord 
Hobarts Caſe, and by our Books, Hemſley and Prices Caſe, Crok. El. 
fo. 6 39. it makes an actual Seilin, and that is the ground to maintain 
Aſſiſe oz Treſpaſs, the Entry of the one is the actual Entry of both. 
So here the Fine of the whole ſhall not be conſtrued to diveſt the heirs 
of. that part of which the Law gave them poſſeſſion, As this caſe 
, there are other great Beaſons why this Fine doth not burt, S8 


mots 


& 5b 


pe 


Hill.18 & 19 Car 2. C B 


mors Caſe 10 Rep. Jf they bad Eſtate in poſſeſſion , and not turned 


to a Right, a Fine wozks nothing. 
Che Marranty cannot hurt. It they bad aright, it was a right of 


Entry, in one.caſe: deſcenved on a woman Infant , in another caſe 


deſcended on aFeme covert, who had right to enter; and they had a 
poſſeſſion at the time of the T ety created, 
So as to theſe two.third parts -( foz-as'to the. other the Plaintiff 


_ muſt have Judgment) wea —_ Judgment koz the Defendant. 


- 


Ear of Excter verſus Sith. 2 


—_—_ 920 0 8 that c and): bee cited a. the Dun- 4 Action of 


dꝛed of Luſhenburgh, within the pꝛecintt of which Yundzed Debr 


the Inhabitauts uſedto, bat Common gf Paſture ; then he ſets fozth, 
that C. and I time out ok memoty have had a Court Let belonging 
to the ſaid Pundzed, ok all the 3 abitants -and, Reſiants within this 
Dundzed. Then he lets fozth a Cuſtom within this HBundzed, that the 
11 of this Court-Leiet. have bien won to enquire: and pzeſent 
all things which are ingutrable and. preſentable ; and that the Low 
of is Court (by his Steward) may make 'By:Laws. fo2 the Com- 

rs, and impoſe teaſonable penalties, upon the foxfettures of the 
ren . en of rhe Yu ow! hay the Earl of —. 
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bono publico ; but if it be fo2 the well-ozvering of Common, oꝛ other 
p2ivate p2ofit, there without cuſtom they cannot make By-Laws ; 
but the greater part cannot do it without a cuſtom ; then by cuſtom 
it may be good in a Liet, although fog particular regulation, and pꝛi⸗ 
vate benefit of the Commoners. By-Laws made have a foundation, 
on cuſtom, patent, oz conſent. Now here is cuſtom, 27 Aſſiſe pl. 7. 
Brooks Abr. Leet. 30. 12 H. 4.8. Nowhere is Cuſtotn, 

Except. 3. The unxeaſonableneſs of this By⸗L aw, it depzives the 
Commoner of his Friehold. | 

Reſp. Jt doth not depzive the Commoner of his Frichold ; the By- 
Law is mave foz the better regulation of his Common. The ſame 
Exception was made in Dyer fo. 32 2. Lord Crumwels Caſe, Crok.Car. 


fo. 97. James and Tutney, A By. Lau mas made, that no Commoner 


ſhould keep any Sheep in the Bounds below the Meer, under the pain 


ok 35. 4d. and there aſſigned foz Erroz, that this was not a good 


By-law to bind one fo2 his Inheritance; but the Court held it was 
good, becauſe fo2 the better regulating of the Common. The cuſtom 
in this caſe will make it good, eſpecially againſt one that hath his 
Common by tenure. and hath relation in that reſpect to his Lo2d. 

Except. 4- The By-law doth not ſhew it ſhall be the Commoners 
Cattel, but generally, Cartel. 

Reſp. The Averment is. the Defenvant is a Commoner ; they were 
bis Cattel, and all this founvin a Uervitt. So I think the. Decla- 
ration is good in ſubſtance, and pꝛay Judgment pro Querente. 

Glyn Serjeant fo2 the Defendant. | | 

This cuſtom cannot be good, it is againft Law: Foz, 

Firit, Jt is a general Rule in our Books, that the Juriſdiction of 
the Court Liet, is only about matters of publick Peace, 4 Inſt. 263. 
Firzherb, N:B.$2.B. Coke Mag Chart. ſo. 7 1, 74,3. und ſo its called the 
Kings Court, the viewof Frankplevge. So there is difference be- 
tween a Court Let and a Court Baron: A Court Leet is the Kings 
Court, and hath Juriſotction of common publick Mulances; but a 
Court Baron is pzivate amongſt themſelves, and may minke By- 
laws foz their particular pzivate benefit, 9 H.6.44- 27 Aſſpl. 6. A Pꝛe⸗ 
ſentment in a Lit, that John-a-Nokes hath incloſev certain Lands, 
which ought to lye freſh in the Conumon of the Inhabitants, adjudged 
a void Pꝛeſentment, though they conclude it ad nocumentum inhabi- 
tantium; the reaſon is, it is a wzong; but no Nufance. That's the 
firſt ground, It is matter of pzivate concernment, therefoze it is 
no part of their Juriſdiction to meddie with it. 

Object. By cuftom they may ozver the Common in reference to 
particular Jntereff, | | 

eſp. True, ſome of the Counſel by the by ſay obiter, if it were aa 
cuſtom foz the Inhabitants to ozver the Common, it might be good; 
but there is no Judgment. Theſe two Books do reſolve the Cafe foz 
85 11 H. 7. fo. 14. 21 H.. fo. o. The ſecond thing J tnlift on is the 
y-law. Pou alledge you are ſeiſevof-theÞundzed, and within that 
8 2 there is a Waſte, pou do not ſag it is the Lozds Caſte. 
-alievge: a'Let, and you alledge a cuſtom to make By-laws 
concerning the Wat , but not a cuſtom to pyeſent the Beaſts, gc, _ 
a 1 , then the Pzopteto? of ſuch 
all fozfeic ten Pou have made a By-law to extend 
| S * 
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Hill. 18 & 19 Car. 2. C. B. 


to all Strangers, and not only to Commoners : That comes within 
the Caſe of 11 H.7. ſo 14. nowhaving made a By⸗law againſt a Law, 
it ſhall not be taken as good by parts, you muſt make the By-law 
good entirely; and a Strangers Yoale that comes in, may be hath 
not done 10d. damage, and he muſt pay 10s. and perhaps other 
Inhabitants may have right though no Common; you do not ſay all 
have, but quidam & pro quibuſdam- 

Object. Jt is ad commune nocumentum , concerning many per- 
ſons. | 

Reſp. That Book 11 H. 7. which J have cited, will reſolve it, 
though tt be ad commune nocumentum. 

So J pꝛap Judgment may be arreſted. | | 

Bridgman Chief Juſtice , Mhether Cuſtom cannot make a By 
law here, cſpecially concurring with the conſent of all the Inhabitants, 
Vid. Mich. 2 Jac. Com. B. Bore and Stotands Caſe, the Roll. | 

Adjornatur. | 

Afterwards in Trin. 20 Car.z. Bridgman being removed to be Lord 

Keeper, it was ſpoke to by the thꝛ Judges. 


Wild, The Lt by a cuſtom may make ſuch By-laws, though not 
oꝛiginally. This Cuſtom may have reaſonable commencement, foz 
it might be agreed at firſt ſettlement of the Common by all parties, 
that By-laws ſhould be at the Leet. 

Archer, J am of the ſame Opinion. Mad it ben a Court Baron, 
there had been no doubt ok it. True, All Lets in groſs cannot 
meddle with Common; but ſome may, Crok. El. 448. and eſpecially 
ſuch as this, that appertain to an Yundzed, and J hold the cuſton 
ſufficient to give Juriſaiction, 

Tirrel, J conceive the Cuſtom is not good. Leet3 are to meddle with 
things belonging to the Peace, and it is no moze pꝛoper fo2 them 
ta medvle with Commons, than fo2 a Court Baron to be entituled 
to Pleas of the Crown. It a Let may make one By-law, then 
the Court Baron may make another , and how ſhall we know 
which is to be obeyed. As to the Caſes put on the other ſide, they 
muſt be underſtood where a Court Leet and Court Baron are held 
together. | 

But by two Juſtices againſt one, Judgment was given for the 
Plaintiff. 


# 


Hill. 18 & 19-Car. 2. CB. 


Law verſus Toothill & Rawli ns. 


Vide ceo Caſe argued devant. nt: 122 
69 ty 193 1819 
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New digate Serjeant pur F Avowant. 


; Replevin. T was the Opinion ok all the Books fozmetlp, that thoſe which 
1 are no parties o; pꝛivies to a Judgment, oꝛ Recogntſance, as“ 
3 tyeir Executozs 02 Adminiſtratozs, though within the pear, cannot 
take out a new Execution without a Scire facias to enable themſelves 
to the Suit; but now the Law is taken otherwiſe. Otherwiſe in. 
caſe of a Statute Staple oꝛ Merchant, Coke Magna Chart. fo. 471. 
F Rep. 88. Garnons Caſe. Fitzherbert N. B. 267. b. 44 Edw. 3. f0.41. tir. 
Colluſion 26. 50 
J hall ground mp ſelf much upon the reaſon ok an old Book: 
It Abbot recover damages and die within the per, his Duceeſſozꝰ 
ſhall have a Scire farias the reaſon of that comes fully to this; There 
was a Judgment, and a Quale jus awarded; the nature of a Quale jus, 
which is a Judicial 'TUrit, is uke that of an Elegit; the reaſon 1s, be: 
cauſe the Tenant map have full time to plead, and theretoze the Quale 
jus ſhall not iſſue out without a Scire facias. So in our Caſe, becauſe 
the perſon is altered. | A 
An this caſe, he that would avoid payment of the Rent, is the 
ſame perſon that in Juſtice ought to pay it; be hath the Land, and 
4 claims not under the Conuſe, 125 
F The extent upon this Elegit is without any Warrant. 7 
M Execution upon a Becogniſance diff rs much kram a Judgment; 
fo Execution may be ſued upon a Judgment within the year without 
Scire facias, 32 H. 5. 17. N. B. 17. 8 
In our Cate here was a Recogniſance to Savage and Potter, after 
8 awarded, ſuppaſc Potter that is now dead relcas'd, it is reaſon 
Gideop ſhould have time to plead, Hobart p. 68. Leiceſters Caſe. Yely. 
179. the ſame Caſe. Croke Jac. 246. Goodears Caſe. | 
In the next place: J conceive this Execution is not voldable, but 
void; in manp caſes where Execution is awarded without Tarrant, 
a Crit of Ertoz lies; yet it is frequent koz the Court to grant a 
Superſedeas, when the Execution iſſucs without Tarrant. By the 
ſame reaſon that Savage bzought Elegit without Scire facias, bp the 
ſame reaſon a Scire facias may be taken out in Potters name that is 
dead; two Conuſtes, and one alone (both being altve ) ſues out 
Execution, its not good. | | 
The Execution muſt be in purſuance of the Judgment, and mtiff 
not vary, Crok. Jac fo. 33 1. Wharton verſus Sir Edward Muſgrave. The 
Scire facias ought always to p.irſue the firſt Action, Crok. Car. 196. 
Snapes Cale. ; | x 
Object. 2 Ric.3.f0.8. 4 H. 4. fo. 7. Erecution is good without a Scire £« - 
3 facias. and Dyer fo. 180. ä 8 
= Reſp. In Dyer, after debate the Court was of Opinion, That it is 
3 the ſureſt and (afeſt way to have d Scire facias, and the Urit-in the 
Regiſter is a good Argument. 


Firzherberr 


Fill. 18 & 19 Car. 2. C. B. 


7 0 N. B. 13 1. b. Agtteable to this late Opinion is the old 
21 Ed. 22. . 
Dy : Reginz fo;z 14. b. The Execution is not compleat oz perfect, 
fo2 it is not executed, 27 Ed.4. fo.7. Brooke tit. Scite fac. 1 f x. 

J conteive the pꝛaying of it in the like of the Conuſces, is no Exe⸗ 
cution compleat. | 

CUhenſoever a Sheriff doth erecute Elegic without Tarrant , oz if 
1 a Warrant and do not execute it accozdinglp, it is void, 

Idfield and Harris Caſe, p. 13 Car. 2. B. R. | 

J pꝛay Judgment fo2 the Avowant. 

Holloway Serjant contra. | 

This laſt Elegit !fs well executed without the help of a new Scire 
facias, they being Joyntenants it ſurvives ; it appears they were by 
the joynt acknowledgment. The Judgment doth ſurvive ; Savage was 
a wig to the Judgment and firſt Scire facias; here is no change of the 
perſon. | | | 
The ſecond Reaſon. No other perſon but the Survivoz can have 
this Erecution. ; 3 | 5 

Thirdly, The ſurviving Conuſee claims not under Potter, who is 
dead, but paramount, A Scire facias is fo; theſe two uſes, to give 
notice to the Court that they be not ſurpꝛized, and to ſhew cauſe why 
he ſhould not have Judgment. | | | 
. Fourthly, Ne are now inthe caſe of a Judgment; the end of all 
Judgments is to have Right done. 
- Authoyttles J ſhall: name but one oz two, 25 Ed. 3. Fitzherbert 

EC. 92. | 1 | 

* Noy p.150. I two recover in Debt, and befoꝛe Erecution one of 
them dies, the (urvivoz may ſue out Execution without a Scire facias, 
becauſe he is puivp and party to the Judgment. 

Object. Coke Mag. Charta ſur Stat. Weſtn.2. Chap. 45. fo. 47 T. A 
man that is not party to the Recozd, Recognizance, Fine, oz Judg- 
ment, as the Heir, Executoz, oꝛ Adminiſtratoz, though they be pꝛivy 
and within the year, ſhall havens eit of Execution, but are to have 
a Scire facias to enable them to the Suit, 

Reſp. This comes not to the Reaſon of our Caſe; here is neither 
Heir, Erecuto2, no2 Adminiſtratoz, but ſurviving Conuſck. 

Object. More Rep. £0.367. Iſhams Caſe. bd” 

" Reſp. That is not the pzincipal Caſe in the Book, but cited in the 
middle, its a Conceſſum only. Againſt that J oppoſe the Authozity 
of Noy, which is a Judgment, and therefoze of better credit. Noy's 
Caſe was, when the Lord Coke ſate in Court, 

J þ2ay Judgment fo2 the Plaintiff, | 
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Termino Paſchæ, 


19 Car. 2. in Com. Ban. 


Taylor verſus Wharton. 


Special Verdict. 


 Ejc&. firmz. he Jury find one Richard Fen, ſeiſed of the Lands in Queſtion 


: in Fee, and in 1656. made his Mill in hæc verba; J give 
to Elizabeth (the TTlife-of Robert Wharton my Siſter) all 
my Youſes and Lands in the County of Lincoln (the Lands in Que- 
ſtion) till Benjamin Wharton, Son of the ſaid Elizabeth hall come 
to his full Age of 21 years ; and after his ſo coming to 21 years of 
Age J give them to the (afd Benjamin Wharton, his Heirs and Af- 
ſigus fo2 ever. But if he dye under the Age of 2x pears, J give the 
ſame to the Heirs of Robert Wharton, which are 02 ſhall be begottett« 
on the Body of Elizabeth my Siſter, and their Heirs fo2 ever, as they 
02 any of them ſhall accompliſh the Age of 21 years. Ye makes Ro- 
bert and Elizabeth Executozs; then he gives to Mary, one of the 
Daughters of Robert 100 l. they find the Teſtatoꝛ died without Jfſne, 
and that Benjamin died within Age, that Robert had Iſſue Sarah and 
Mary. Elizabeth dien; they find ſhe had Tfſue a Child by her firſt 
Yusband. one Smith the Lefſoz of the Plaintiff. Me is the heir of 
the Deviſo?. Jt is found that the Leſſoz of the Plaintiff is heir at 
Law, and unleſs--there be a Title created by this Mill to bar the 
Plaintiff, the Plaintiff hath a goon Title, 8 ef 
Serjant pro Querente. PIP 
To create a Title to Elizabeth Siſter of the Deviſoz. they ſay here 
is a term fo2 years not ended (that is) from the death of tie Deviſoz 
till Benjamin arrive to the Age of 21 years; (0 though, Elizabeth be 
dead, yer her Husband claims this Intereſt. l 
J anſwer, Jt is no moze than to hold the Land one and twenty 
years, if their Son lived ſo long. Boraſtons Caſe in Cokes Reports 
hath bien urged againſt me. But that was to raiſe Moneys to pay 
Debts, and therefoze the Deviſoz might compute how much Mony 
would pay his Debts. 
True, Elizabeth and her Husband are made Executoꝛs, but there 
is not a w02d in the Will, they were to pay Debts. The (ole Que⸗ 
ſion then is, what was the intent of the Deviſoz? His meaning. 
was, his Bother ſhould have the Land till Benjamin came to the Age 
of one and twenty; but if Benjamin died within Age, then he doth 
not only give the Land to another, but creates a ſecond Eſtate — ay 
| er, 


"A 75 Car 2: C. B. 


— . a a. . 


Sitter, during ide minozlty of rhe heirs of Robert Whanoy) 
r Point : ihethot any Extate be created t0 Sarah any Mary, 


* nth not an. 
(s intent Benjami tout no take the Eftate till he came 
Ic e dye belo oe gong it to another; this 
TIL | veſted in Benjamin I _ 
| een, the zen of Robert 
1 1 rated t „ C Hep fol 16. Wilds Caſe. 
wn; Ser en pies to Mary an 100 l. it is not 
ja 125 . e aud Pacics Caſe, 


te-cannot 1 Mo deter: 
mine nden one a d twenty. ; fo2 that ſie Bulſtrode 
,X23:H nd Robe 85. Balder and Blackburn. The 
Eſta! 1 once. begin,but nowit is determined. 
, The Fronts, hg Eſtate Benjamin had; J think he had none 
at 11 I — 4. betwien Boraſtons Caſe and ours: 
NN 500 Uther Devi Deviſe in that caſe, hut to him and his Peirs ; 
19 2 Devile furthegg Benjamins Eſtate was given to him with a 
ontingency; i.e: it he come to the Age of one and twenty. 
nather Fe may be e upon a qualiſied Fee, but not upon an 


3 bc thi ird Eſtate: It 22 Elizabeth had not de⸗ 
D-by-the 4 2 5 ot is) pet by this Clauſe it had 


N * e no heirs whilt J live; 
and gad koze the Teſtatoz, his heirs muſt have taken by 
purchaſe. Robert . nate ele. t E lives, and none can tell who 
will be his heir 3 2 505. Plowd. 

Ridgens Caſe, Ui 1aDevileis (mans Childꝛen, they ate known 
as Wen befoze as aftet; it voth conſtare de perſona, 6 Rep ſo. 17. Wilds 
1 75. Sparke and Purnels Caſe, J agrie, Childzen bozu, 02 
all 18 2 | or 5 it falls. 


. Ka, n 
3. Whether Mary, bozn after the death of. the Deviſoz, chall take 


by 6 * De 
_ term veſted in Elizaberh until Benjamin accompl of 
| years: e 2 lb g . 
by the death of Benjamin. 


183 


Paſch. 19 Car. 2. C. B. 


| 184 


Obſerve in our Caſe, Elizabeth is made Erecutrir, and Legacies 
are given to ſeveral perſons about three thouſand Pounds, the De- 
viſo2 did conſider his firſt Eſtate might fail, and becauſe the Legacies 
might be ſupplted, he had (ſuch intent as Boraſtons Caſe had. 


J will clofe this Point with one Authozity, Mich. 6 Jac. in Exche- 


quer Chamber, Lanes Rep p. 5 6,5 8. Sweaton verſus Beale. 


Now admit this term to Elizabeth did determine, pet there is a 
new term lariſen to her, till Mary accompliſh the Age of one and 
twenty years, 18 H. 8. 3. here is a Deviſe to Benjamin, then to the 
heirs of Robert, Benjamin dying within one and twenty years. The 
Queſtion is, TUhether Mary and Sarah being Heir apparent to Ro-“ 
<1 2h and in being, ſhall take by Executozp Deviſe as heir to 
Robert. 1 | | 1 

Now here is a deſcription certein enough who ſhall take. A man by 
his Mill releaſeth all his Lands to A. and his heirs ; this is a good 
Deviſe to A. and his heirs, 1 Anderſon fo. 33. A man deviſeth Lands 
to L S. his Heirs and Duccefſozs, Yeirs of the Body begotten ; we © 
take it Iſſue begotten, 02 to be begotten, 3 Ed.. 1. Fitz. N. B. fo. 9. Lit. 
Sect. 22. Styles 307, 3 19. Taylor and Web. Ends. | 

I pzay Judgment pro Defendente. | 
| | | Adjornatur. 
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Paſch, 19 Car. 2. C. B. 


4 LS % „% 
Graw verſus Ramſey 7 — 7 


je ment of the Yano? and Rectozy of Kingſton upon the demiſe 
of L. T. and H. W. to the Plaintiff the 2oth dap of January, in 
the 16th of this King. Upon Not guilty pleaded, a Special Uer⸗ 
dict was found. Upon which the Caſe is this: 

Robert Ramſey was an Alien bozn in Scotland, befoze the Acceſſion 
of the Crown of Scotland to England, and had Iſſue four Sons, 
Robert, Nicholas, John, and George. Robert dyes, leaving Iſſue 
thꝛee Daughters, Margaret, Iſabel, and Jane, whoſe Iſſue ts alive. 
Nicholas hav Iſſue Patrick bozn in England, after the Acceſſion of the 
Crown, th May 1618. 15 Jac. Jn the 4th of July 10 Car. x. there 
went out a Commiſſion under the Gzeat Seal, to the Lo:d Went 
worth Deputy of Ireland, and J find it an Act fo2 the Naturalization 
of ail the Scotch which were Antenati befoze the Acceſſion, in the 
Kingdom of Ireland; Nicholas was alive at the making ot this At, 
and lo he is naturalized by Ad of Parliament in Ireland. John the 
the third Don was naturalized by Act of Parliament at Weſtminſter 
primo Jac.and afterwards was made Earl of Holderneſs. He was ſeifed 
tn fe ok the Tenements in Queſtion, and by fine and covenant,conveys 

them to the uſe ofhimſelf fo2 life, then to the uſe of his ite fo2 like, the 
Remainder to the Yeirs of his Body begotten on the Body of his 
TUAite, the Remainder to his right Yeirs. George the fourth Sen 
was naturaltzed by Parliament at Weſtminſter 17 lac. and aiter had 
Iſſue John Ramſey, Father of the Defendant John Ramſey. 

They find John Earl of Holderneſs dyed without Iſſue x Car. 1. 


They find an Jnquiſition 7 Car. 1. to ſearch what Lands and Te⸗ 


nements John Earlof Holderneſs was ſeiſed of the dap of his death. 
By the Inquiſition it is ound he was ſeiſed in fie inter alia of the Re- 
ctoꝛy of Kingſton, and his dying without Iſſue, and that the ſame «cf: 
cheated to the King. 

King Charles the Firſt in the roth year of his reign grants the 
Pꝛemiſſes to Murrey in Fee-fimple ; Patrick and Elizabeth his life 
Anno 165 1. by Died and Fine ſell the Pꝛemiſſes to the Earl of El- 
gin and Sydenham, they ſell to Hart, Hart conveys to Pullen and Neal, 
and they convey it to L. T. and H. W. the Leſſozs of the Plaintiff, 

hen John dyes without Jſſue, who ſhall be his Heir is the que⸗ 
ſtion. | 

Whether Naturalization by Act of Parliament in Ireland, doth in⸗ 
able the Chiloꝛen to inherit Lands in England. 

Maynard Serjeant pro Querente. = 

I conceive the Naturalization in Iceland ſhall enable the Childzen of 
Nicholas to inherit John. 

Ve muſt conſider what habituve and relation the two Kingdonis 
baveto each other. And | 
Hou lar the Acts of Parliament in one Kingdom bind the other. 

We ſhall alſo conſider the Nature of Naturaltzation and Alleg:- 
Wnce ; and fcom theſe Conſiderations J ſhall build my Argument. 

Bo doubt but Ireland befoze the 8 governed by Kings. 


one 
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Paſch. 1 9 Car. 2. C. B. 


one 02 more, it is no matter. And Ireland was governed by the ſame 3 
Laws as England. | 

Rot. Parl. 30 H. 3. Rex Henricus mandavit Juſticiario ſuo Hiberniæ, 
& c Quia pro communi utilitate terræ Hiberniz & pro unitate terrarum 
proviſum eſt, quod omnes Leges quæ in regno Angliæ tenentur, in Hi- 
bernia teneantur. Ideo volumus quod omnia brevia de communi jure 
quæ currunt in Anglia, ſimiliter currant in Hibernia. 4 Inſtit. 349, 3 50. 
The Commentato: voth call this a Statute, not a Szant 62 Concel⸗ 
ſton of the King only. Te wos are nat only pro communi utilita- 
re, hit pro unitate terrarum. There is in the Ad unitas Legum & 
terrarum. Che two sflands arc not united Geogzaphicauy, but Poli⸗ 
ticälly.— A Political umty hafſſepalttical tufluence. The political 
e Ad; the political fam, Bovernment; the Materia 
politica ig th tw Hing oms of England and Irctand; dificatt- 
on and kunts are-ticLeges & Conſuetudines. The Staiute made 
by Bing John tauching t eis matter was made in Ireland, but this of 
Hen. 3. was made i! England. CHa which bath been the conſequence 
could never be, unleis t were by act of Parltament ; it could not be 
by. Charter oz Cuffoin, The Acts of Parliament in th: koꝛmer 
times went in the Kings name. In 14 Hen. 3. in the Statutum Hiber- e 
niæ, the King enacts that in reſpect the Law ot England was, that the 
clveſt Siſter ſhould do homage, and fo it ſhould be tn Ireland. 

My Loꝛd Coke 2 Inſt part 2. faith, that Magna Charta did not ex⸗ 
tend into Ireland till Poynings Law in Hen. 5. time, but he ts miſta⸗ 
ken, fo2 it did extend to Ireland long betoxc. The judgment of Ring 
and Parliament 13 Ed. 1. Stat. Well. 2. in the Pꝛeamble, this Sta⸗ 
tute recites the Statute of Glouceſter, and that by that Statute of 
, Glouceſter his people, both of Eng'and and Ireland, did obtain ſpte⸗ 
nicer remedy than fozmerly. It appears the Statute of Gloceſter 
did bind in Ireland as well as England, (viz.) in thoſe places that were 
under Conqueſt, {oz ſome places were not. 

Acts of Parliament in England did not only bind the Perſons, but, 
the Lands of men in Ireland, 10 Hen. 7. 22. In Henry the Fourths 
time a Law was made, that the Laws in England ſhould not bind the 
Inheritance of Ireland. Weſt. 2. 13 Ed. 2. Stat. Gloc. were confirm- 
ed in Ireland. 10 H. 4. was enaged, tt ſhould not be in fo2ce till allow- 
ed and publiſhed in Ireland. 29 Hen. 6. eadem Lex. Mone of theſe 
Statutes are to be found in the Rolls, but are eremplified in the Cas 
ffle at Waterford. 

2 Ric. 2. 12. The Merchants of Waterfords Caſe adjudged by all the, 
Juſtices in the Exchequer Chamber, that the Lands in Ireland are not 
bound by a Statute in England, but th: ir perſons are. 7 Rep. 22. Cal- 
vins Caſe. More 796. 

The Judges ſay Ireland is quaſi a Member of the Realm of Eng- 
land. And it hath been reſolved, if they in Ireland make mony, it is 
Trealon, 

_ There is an expꝛeſs Keſolutton in Dyer fo. 360. b. that if a Peer >» 
of Ireland commit treaſon, he ſhall not be tried in England; which: is 
not Law now, fo2 it hath bien twice adjudged to the contracy, 7 Rep. 
23. Calvins Caſe. | 348 

By theſe Authoꝛities J conceive Ireland is united to England by was 
of Subozdination: Our Laws bind them, though theirs _—_— 1 

l 
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This thews how much they are bound by our Law : But the Que- 
ſtion is, How far the Laws of Ireland bind in England: 
Betoze J come to anſwer that, J ſhall offer how Ireland and Scor- 
land differ each from other. | 
In na caſe whatſoever can any. Pꝛoceſs remedial be made out of 

England into Scotland. Scotland is no way ſubject unto England as ta 
Laws; though there be an ginity of Alleageance , there is not the 
ſame Laws. But this Court, and other Coutts at Weſtminſter , 
may _—_— Pzoceſs into Ireland, 7 Ed. 3.9. 19 H. 6. 12. 34 
Ed. 3. Voucher 239. Exchange ts good, and Uoucher upon the Er: 
change: And this Court ſhall make a Pꝛocels into lreland to bzing 
the Iſſue there. J obſerve out of this Caſe the Exchange is good. 
To Exchange there is warranty incident, and upon eviction a re- 
entry, which cannot be, but that it is part of the Kingdom of Eng- 
land. 19 H. 6. 53. Iſſue ſhall be tried in Ireland per Pꝛoteſs made out 
of the Court of the King in a Scire facias, to repeal Letters Patents 
of Lands there, and after ſhall be remanded. 

3 Car. x. Scacc. Butlers Caſe. Upon my Lo2d Bacon's Opinion, the 
< Bing may change the Law of Ireland, becauſe he gained it by Con⸗ 
queſt ; but he could not do ſo by Scotland. 
Trin. 13 Car. 1. Bradworth's Caſe, Adminiſtration committed by 
nan Archbichop in Ireland againſt a Ocbtoz in England, the Adminiſtca⸗ 
tion ſhall be good in England. 

v 27 Eliz. Carter & Crofts. Trin. 8 Car. B. R. Croke Car. 264. Suit 
fo2 tythes of Fiſh taken in the Jriſh Seas, which was begun in lre- 
land, aud a Sentence in Ireland fo2 the Parſon,thePariſhioners appeal 
to the Delegates, a Pꝛohibition was pꝛaped, but dented, 

v- Ireland in ſome reſpects is no part of England. A Fine and Non- 
claim bars no man that is there; not becaule Ireland 1s not a Mem⸗ 
ber of England, but becauſe of abſence, as in caſe of impziſonment. 

It is governed by the Laws of England; governable at leaſt. Though 
they have a Parliament and make Laws, yet the Parliament of Eng- 
land bꝛidles them. 

Pꝛoteſs in Courts of Law there lye not only upon Writs of Er⸗ 
ros, but alſo fo2 trial. | 

Jntereſts alſo are changeable. 

Dower there will be good in bar of Dower here. | | 

Ik the King grants land in lreland to be held of him in Capite, it's 
a good Tenure, TUe may fairly pꝛeſume all this could not be but by 
ſome Act of Parliament which gave birth to it. Many Ats of Parlia⸗ 

ment, tif they were to be ſearch'c foz, could not be found. 
An Ac of Parliament is made in England, that ſuch ang ſuch Pꝛo⸗ 
tels ſhall go into Ireland, ye if an Act ot Parliament in Ireland ſhould 

bind too, it would take this away. Ik they have a power to hold a 
Parliament, which began by Act of Parliament in England, they muſt 
have the power of a Parliament by conſequence. Uho is the Effi⸗ 
cient? it is the King ; when it is done in Parliament, the King doth 
it with their conſent. | 

Naturalization is an adoption of one to be entitled by Birth, to be 

entitled to what an Engliſh man may claim, and where Naturalizatt- 

on is, it takes effect from the birth of the party; but Dentzation takes 
eifcrt from the date of the Patent. W Jac. p. 5 39. Godfrey s Calc. 
| b 2 


Natus 


—— 
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Naturaltzation therefoze cannot be partial, as Denization may. 

When the King in Parliament inveſted'them with a power parlia⸗ 
mentary, he gave them power to Naturalize ; if he gave the Sub», 
ſtance, he gave the Conſequence of it, which is to inherit as Þcir to 
his Anceſtoz. J agrie if a Parltament in Ireland ſhall ſay, that John 
2 Stile ſhall be heir to John a Down of lands in England, it is void. 
But if the Ax of Parliament Gall naturalize John a Stile, then be 
ſhall inherit, and this by way of Conſequence. Suppoſe a Law 
ould be made in Ireland, that ſuch and ſuch a Marriage ſhould be” 
good, which is not \o in England, without queſtion the Childzen bozn 
after the Marriage ſhould not be Baſtards , but inherit lands in Ire- 
land and England too, though in England they would be Baſtards. 

Allegeance and natural Subjection relate tothe perſon of the King, 
in his natural Capacity, and follow the perſon of the King ; therefo2e 
when by the Law of England, the Parliament in Ireland had power to 
Naturalize, tt cannot be reffralned to that Bingyom, ko: it follows 
the perſon of the King, not as he is King of that Kingdom, but as he 
is King. Naturalization is a new Birth, and virtually here is the 
conſent of the Parliament of England ; and what they do , within 
their Limits, is good here. 

Object. Then the Courſe of Deſcents may be changed in England. 
Laws in England bind not in Ireland fo2 lands, unleſs named, as is 
yielded, and ſo vice verſa. | | 

Reſp. Therefozxe a Naturalization ſhall not naturalize a man in 
Ireland, if that be true; which is not fo. 

Another ill conſequence of this Objection is; It this do follow , 
then this Gentleman was not ſa much as a Denizen in England. 
Suppole the Caſe ſhould fall out, This man had two Daugyters - 
boꝛn where you will, in England o; Ireland, and he had lands in both 
Bingdoms, could not theie Daughters make partition? Shall one 
be capable of lands in Ireland, and not the other: | 

Object. It this palitique Birth give power to inherit, why will it 
not do it in Scotland? | 

Reſp. They are diſtinct Kingdoms: they are Independent: they 
are nut Dubozdinate. The Parliaments in Ireland are not hejd witt- 
out the Bing, ko it is the King of England that under the Gzeat Seal 
doth give them power to hold Parliaments 2 So there ts the fame 
Fountaiu of Naturalization, only there are two Streams. 

There is a difference betwitre TUrits Mandatozy, which go into 
all places, and obitge every Subject; and Writs Kemedial, which 
(in our Caſe) go into Ireland, and not into other places. 

Til the Statute of 27 H. 8. cap. 26. Wales was not made a part 
of England; that Statute makes it ſo, and gives Writs of Erroz. 
Wales was a feudatozy tc England befoze,ag appears by the Dtatute of 
Ragman. Yet when Wales was made part of England, it was done by 
= ty Parliament; and ſo J conceive it was ancienty in Ire- 

and. 

And ſo J conceive Nicholas is inheritable to lands in England. The 
Parliament of Ireland had ozginally power from that of England; 
and if it gave power to hold Parktaments, it gives power of Natura- 
zation. Thoſe things which are propria quarto modo, follew the 
Elfence of being. a 
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As to the other part of the Cale, it's no moze than this: two 
B2others, one of the Bꝛothers is never naturalized, and hath a Son 
that fs naturalized; the Son ſhall not inherit, becauſe there is no 
Nature between him and his Father: there is a diſability in the Father, 


the Baidge is þ2oken between them; ft was not fo between the two 


Bꝛothers. | 
Object. The Office found. 
Reſp. That hurts not at all. The King hath granted it out of 
m 


pay Judgment pro Querente: 
Brome Setjeant pro Defendente. 


The only Queſtion in this Caſe is, Mhether the title of John the 


Defendant; Son of John, the Son of George, oz the title of Patrick 
the Son of Nicholas, be the better. 

John was the firſt purchaſer, and Patrick the firſt Son of Nicholas; 
none of them was capable to purchaſe lands in England of themſelves; 
the firſt that was made capable was John. Patrick was bozn in England 
15 Jac. Patrick at that time had no inheritable Blood in him, to he 
could have none but from Nicholas his Father ; and he had none from 
him at all, unleſs it were by the Act made in Ireland, and that was 
not till the roth of Charles the Firſt. Set that aſive, and nothing 
can be ſaid fo Patrick to make him inheritable to John, becauſe Ni- 
cholas his Father was living when John dyed, and (o he had no inheci- 
table Blood tn him. | 

Thꝛie things are obſervable, | | 
1. This Jriſh Act neither by wozds no2 intention doth Naturalize Ni- 

cholas in England. 

2. It both wozos had been ex pꝛels and intention clear, vet they could 
not by Act of Parliament in Ireland naturalize him in England. 

3. Admit they could do it, and have done it, then J concetve the Plain- 
tiff hath deſtroyed his own title, by going about to deſtrop ours. 

Foz by the ſame Reaſon Patrick is let in, Robert may come in. 


Ik we conſider the Act it ſelf, nothing can be gathered from the title. 
The naming of England is but to aſcertain the time of Acceſſion: the 
Pteface ſets fozth the Cauſes of the making of it, which are of two 
ſozts: 1. The inducing Cauſe : 2. The final Cauſe. 

Jt appears by the Pꝛekace, the Antenati in Scotland, had a deſire 
to be naturalized in Ireland : As foꝛ the Body of the Act, had they in⸗ 
tended to have naturalized them in England, they would have ſaid fa, 
it being a thing of ſo great conſequence: Still Ireland is named, and 
not one woꝛd of England in the Act, It they had bien bo2n in Ireland, 
they had bien naturalized in England, fo2 the Laws are the ſame. 

In Conveyances general wozds are reſtrained by particular. 14H 8.1. 
Do in Acts. Commentaries 465, 466. What is veſired here? no- 
> — to enable him to purchaſe in Ireland, and ſue there, and quell 

ebeUs. | 

Second Point. Tf I (ould admit by the woꝛds and intent, that he 
was naturalized in England, yet J conceive they have no power to 

make Laws in Ireland to bind us in England. Coke 4 Inſt. 350, 351. 
Acts of Parliament in England, bind not them in Ireland, unleſs — 

| cularly 
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culariy named, oz generally included. 20 H. 6. fo. 8. Pilkinton's Caſe. 

2 Ric. 3. fo. 12, &c. 

1 Anderſon 262. Orork's Caſe. | 1 
1 Df _ in Capite in England and Ireland there ought to be ſeveral 

ivertes. | es. 

Ireland foꝛmerly was a Seigniozp till 32 H. 8. and the King was 
called Lord of Ireland. and it is no part of the Kingdom of England, 
as is frequent in our late Books. It is ſubozdinate to us; we ſend 
CUrits to them, they ſend none hither. 

But admit all; yet they have deſtroyed their own title. We are. 
in poſſeſſion, and we have a better title againſt all the wozld, but him 
that hath better right. Nicholas was naturalized, and conſequently 
what can be ſafd againſt Robert, fo2 he was Nicholas his elder B20- 
ther; and it is found, that he hath Childzen yet living. Te cannot 
let in Patrick, and thzuſt out them. If the Statute wozks as to him, 
it wozks as to them; and they come in above him, as being Delcen⸗ 
dants of the eldeſt Bzother. We find John capable to take it; then 
by a ſubſequent Act of Parliament made in Ireland the Antenati are 
naturalized, then this ſhall be taken out of John, which J conceive 
ought not to be. 4h 

Object. Regularly when one is in by Deſcent, and another is bom 
and comes to be Deir, he ſhall take the Eſtate. : 

Reſp. It is true; but not always. As in Croke Car. p. 87 -Kirton s 
Caſe, The Siſter ſhall retain the land after the Son bozn, che having 
entred, and paid off the Moztgage-mony. | . 

Croke Car. 412. Reeve verſus Malſter. If Jand veſt in an Heir by 
reaſon of Contingency, although another Heir moze near comes alter 
in eſſe, it ſhall never be deveſted ; and he who will after claim,ought to 
clatm from him in whom the eſtate veſted. 9 H. 7. x5. In our caſe 
the land veſted in George by Act of Parliament, and from him it de⸗ 
ſcended to John, and from him to John the Defendant ; and therefozs 
not to be taken away by an Act made in Ireland a long time after: Pa- 
trick is out of the Rule, he claims not from him in whom tbe eſtate 
4 be claims from Nicholas his Father, in whom the Eſtate 
never veſted. | - 


J pꝛap Judgment fo2 the Defendant. 
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Richfield & Uxor verſus Udall. 


Newdigate Serjeant pro Defendente. 


Argued = 
Earle Serjeant pro Querente. 


Opinion of the Court per Bridzman Chief Juſtice. 
Vies cco Cale argued devant. 4g 
Newdigate Serjcant pro Defendente. 


S to the firſt Exception, Alien enemy may not be Executoz. 
A Some Authozities were cited againſt me, Anderſon 1 Rep fo. 2 H 
More fo 43. Num. 605. 

x Reſp. The Authoziry of Anderſon doth not come to our caſe, of an 
Alien enemy. More laith, That an Alien enemy map bꝛing a perſonal 
Action, which is agatnſt the Authozities of ail o ir Books. As to 
Cherrons Cale, it was in a Pꝛobibition, and there doth not appear 
that tier: was any Queſtion of an Alien. | 

Object. But they object the Caſe of a Monk, 02 a perfon Excommu⸗ 
nicate, that they may be Trecutozs, 
Bridgman Chief Juſtice remembyed Sir Stephen le Sures Caſe II Jac. 
That any Alien whatſoever may be Erxecutoz, | 
Brome Serjeant (aid, That he had heard this de ated by the Court 
of Kings Bench, and reſolt ed in decimo Car. 1. and ſaid, J have {en 
it under Me. Juſtice Barclays Hund. 

An Alien enemy may not bung any Action; an Alien enemy may 
take nothing in our Law, 19 Ed 4. fo. 6. 3 Ed.. 9. Broke 62. 

The nert Boint is, TWUheth.r there may be Summons and De- 
verance. : 

„ It isa Rule, That no Summons and Severance is in perfonal 
Actions, but only in the Caſe of Erectito2s, 9 Rep. 37. Henſloes Caſe, 
7 H.q fo | 

Baron aud Feme in moſt caſes may not appear o ie without the 
other. Baron and Feme ſ(ctſed in the right of the Uife , oz jopntly 
in a Præcipe bꝛought againſt them, iT the (TIife do not appear ſhe ſhall 
pꝛe judice her Yusband, becaule ſhe had a right, 13 Ed. 3. fo. 18. 2 H. 4. 
fo. 7. 

There is a neceſſity that they of all others ough* to joyn in the 
Action; Ecce modo mirum, &c. Here the Plaintiff himſelf had ad- 
mitted the diſability of the Alien to be good, He comes and replies, 
and concludes, ſi ſerra reſpondu. 

yu A plea map be in diſability, 02 in bar. J conceive that he ought to 
followour Piea, and when he hath pleaded to the diſability , he may 
not fozmally conclude to the Action, Hobart fo. 164. Colt and Glovers 
Caſe. The Reaſon is, Otherwiſe the Plaintiff ſhall furpaſe the De- 
fendant, and put bim by all the advantages which the Law gives 


him. | 
Object. 


» 
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Object. Ce plead the partios are Aliens, but we plead not of what + 
place in the Low Countries, I 
Reſp. It is ſufficiently ſet fozth, Kelloway 104. Co. Lit. 20. 9 Rep. 


Fan 12 Car. z. in this Court, the Caſe of one Dixon: Dixon bꝛought 
an Action of Covenant upon a Bond of Appzentice, and the bꝛeach 
was alledged, that the Defendant had not maintained him, noz 
taught him his Trade, dc. and this was laid in Middleſex , and the 
Defendant pleaded, that he did maintain him, and teach him until 
ſuch a time befoze the term that he ran away, which was in London; 
and your Lozvſhip did affirm Judgment in a Writ of Erroz foz the 
Plaintiff upon this diffcrence. Where it is tranſitozp, it ſhall be tried 
where the Action is laid, although tt be mentioned to be in another 
place, 3 H. 6 fo. f. | 5 

Tf a Bar be inſufficient, and the Replication not good, the 
Plaintiff ſhall have Judgment, how tl] ſoever he hath behaved him- 
ſelf in his Replication: Ye concludes to the Action, and depzives 
bim of the benefit which by Law he ought to have, and ſo J pzay 
Judgment fo the Defendant, It any Judgment be given againſt us, 
ft cannot be till there be a Reſpondeas ouſter. 5 


Earle Serjeant pro Querente. 

The firſt Point : Cbether Alien Erecutoz may bzing an Action 
of Debt upon a Bond ? J admit that Alien enemy may be barred, if 
he bzing an Action. It Alien kriend bzing an Action, he way plead 
to the perſon, but not-abate the TCſrit: Jf Alien enemy bꝛing an 
Action, this may be pleaved ta him in Bar; this J conceive to be 
Law, It any thing may hinder the Reſpondeas ouſter, it is this, Fo2 
that it was Adjozned to another Term. Un Alien enemy may be'Exe- - 

cutoꝛ 02 Adminiftratoz, Co.Lir.: 29. E -- 
M a man be Outlaw'd in any Action, oz Indictment, the Defen- 
dant ſhall chew all the Recozd,and demand Judgment. fi ſerra reſpondu. 
An Alien enemp can bzing no Action real o2 perſonal; but theſe 
generfl words of my Lozd Coke receive a diſtinction. Foz it is“ 
otherwiſe if he (ue as Executoz oꝛ Adminiſtratoz , becauſe he ſues en 
auter droit. Croke Eliz. 68 3. Brock's'Caſe. More f0.431. And Littleton 
intends an Alien en Leauge; oz if he be Alien enemy he may conclude 
to the Action. | . 
The other Point will fall off, becauſe the Plea is ill; if the Bar be 
ill, nil refert, what is become of the Replication. | 
* — 4 Executoꝛs ſhall be ſummoned and ſebered, is frequent in our; 
ooks. | 

Bridgman Chief Juſtice : An Alien enemy Executoz may bing an 

Action, he may not be barred in an Action; the Replication is ill 


le: As our Caſe is, there muſt neceſſarily be Summons and 
; Summons and Deverance muſt neceſfartly' be after the 
Plea, although befoze the Replication. Chis is the Point: 

An Action is bzought by Baron and Feme, the Dekendant pleads 
an fll Bar; the Defendant is erroniouſly ſevered by the Act of the 
2 whether Judgment ſhould not be given in this cale, oꝛ a Re- 
pondeas ouſter to Baron and Feme. | 


Bridgman 


%- 


> 


— 
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Bridgman Chief Juſtice ſatd; That it is no Repllcation, ko; that 
the Duaband did only Reply; we agree the Plea is ill, not only in 
the Cyncluſion, but in it ſelf. Here is a Plea in dilablittv, and no 
Replication at all; here was a default befoze the Summons and 
Deverance, both were called, and the (Atte makes default, and ſo 
the awardof the Court caanot help you. 


Adjornatur. 


At another day Chief Juſtice Bridgman put the Caſe in ſhoꝛt: 
"Wie Plaintiff is -ſummoney and ſevered by award of the Court, 


Baron qnly replies, and ſhews Letters oł Denization, and concludes 


& petit Judicium & debirum, ang wo -a Demurrer. 
Me agree, An Action by Ali 


good. Its clear there ſhould have bien a Reſpondeas ouſter, and a 


1 mg: cannot be after a Joynder in demurter. 


Conuſte Mou. Ng 
. We. 


Law verſus Toothill & Rawlins. 
| Vide le Caſe a large devant. hi2. /go 


| Opinica of the Court delivered by Lord Chief Juſtice Bridaman. 


a S ackm pledged ta twa, upon this a Scire 
cg if ues out, and Judgment thereupon. An Elegit goes out in both 
heir Names, and ſo by. ſeveral Continuances tilt one of the Conuſees 
dies; whether an alias Elepit ought to be taken out ko the (urviving 
new Seire facias; is the Queſtion. 
inton,. That Execution by the ſurviving Conu- 
| 4 he death ol the other is good enough; without 
t may be taken 1 and the n 


02 Perchant, Ic. = 
3 19.0} — arliament: It is ſo to 
erftood. | 2 8 * of a * to the Recdꝛo; but 
Cale h £19 * day but the one dies, and the whole intereſt 
ſarvives | the 9 | 
So it is in Debt, 


TreſpaGs, Es eee ) —— the Mit chall 
abate; "he ka th Pings pi hall abate, Cote Jac 
19. 


there: Fe — and one dye, 


eg. Then the Plea of > (>> - 
the Defendanf 78 naught in n and the Replication is not T A. 


| & 
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ACA: Iſs - 


fa. 19. Sir Oliyer Leigh's Caſe is expreſs in the point, Coke 10 Rep. 
{0.1 31. Read and Redmans Cale. Kegularly in all Judicial CUrirs> 
in pexſonal Actions, the death of one of the Plaintiffs ſhall not abate 
the Crit, 2 R. 3. 1. Two bzing Err02, hanging the Cirit one dies, 
165 (Crit ſhall not abate; but as to that Caſe of the wait of Erroz, 
the 


Law hath ben held clearly contrary ſince that time, and that Boon 


denyed tobe Law. 'y 
The next ſter. 3 
Where there be two Plaintiffs, and one dies after Judgment, and. 
befgzs Executian; in that there is diverſity of Opinions. 

Two Plaintiffs in Debt upon a Recognizance, Tuvgment ts given, 
one dies, whether the other wap take out Execution without a new 
Scire facias, 9 net? There is a Caſe ſuas cited at the Bar, and the 
Repozt of it is very uncertain, Mo 1 ſe. There was a- 
Judgment given 62 thi wowen, and the Dugbend of one of them, 
and it was in debt; then a wait of Erro2 was byought, the Baron 
dies, yet per Curiam Judgment was given fo2 the thiee women, & 
affirmetur Judicium. The truth is, that Repozt is not right; the 
Kepozt is, Judgment was given, and after the Baron dies. But the 
truth ok the Caſe is, Baron dies hanging the wzit of Erro2 , and 
'twas adjudg'd in the Kings Bench, that withaut a Scire facias the 


: <7. 2454 furvivors might pzotied to have tion, becauſe it was ſuggeſted 


that the Yusband of one of the Defendants was dead hanging the 
wzitof”Erroz, and (0 aSemerux Judicium mitt be under ſtood. There 
was a Tertifitate of the Pꝛothonotaries of the Court of Common 
Pleas, that if O tete r Debt, and ono diesbefozeExecerttor, the 
other cannot have Execution without a Scire facias, which the Caurt 
Did not diſallow. J find in Noy fo.ugo.mp LowCoke-anvailtheCanrt 
were of acqnteqry ontniĩon aut inid the ſux vivo migit take out Exozu- 
tion witheut a nem Scire facias; hlit in thoſe Nepoꝛts there are many 
(catered things, aud ſome not of bis time , and J eredit them not; 
hut in q Bgpozs that: I have ſton, there ar the very ſame wos that 
are in Noy. J canfeſa J inoline to be ot vhatopinton; that without a 
Sire facias in cuſe a a Judgment im Debt fd two, and one dies aſter 
Jung ment, that in that dale withaut cite fucias the other: may tate 
out. Execution. I will: ag the Weſldentaz being Megarive Peſt: 


dents they do not over-rule the Cale, it is after Judgment; he could 


hapg na raneay if: there had; bien: ar Boleaſe; but by Audita querela. 
Hou it in tliis caſe the: daath of ons ſhall: not: finder Exccution, à. 
fartiqri in aur caſe: | 8 
So: J.cox\9t@@the. Caſes ; 

Voth ate alive: at: the, time of Ovecution ſued out; there are tom 
tinuances; it is ſuggeſten and entre upan the Noll: that · one off tie 
partieg is dean. I think thisctür be g ſlranger Ce thnn the foꝛmer; 
it.is but a Cuntinuance ot the ſame PyocelP; if he die alter the wie 
den out; audbeſareEverution, the &etutton is good upon the ſume 

Ak. | 5 


The ground of this Cate ia in Read um · mans ft · befbyę cited, 


and az Ed nf S BrewaripJubicial wiits MATnotabare by the: vrath > * 


of:0ne of the Weintiſts Execution is tho like of; the Law; we favoru 
cutians, it isa Rꝛateſs:that ffnew from-our ſelves; In Reads 
the Caſecisput of a Quidgjurisclawar. ue is levied to two, 


hs "EY 
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a Quid juris clamat is bꝛought againſt them two, that is fo ſtrict, that 
Attoznment muſt be to both; one of them dies; adjudged, becauſe it 
is a Judicial TUrit, that the Quid juris clamat abates not, but At⸗ 
toꝛnment muſt. be to the other. That's a ſtronger Caſe. This ts 
upon a Statute Merchant, 25 Ed. 3. Fitzherbeit tit. Execution, 41 E. 3. 
tit. Execution 38. 11 R. 2, Briefe 638. 

» Tbo ſue a Statute Merchant, and one dies befoze Execution; ft 
„ ſhall go on, In the Caſe of Defendants, its different. P2oceſs is 

expꝛeſly gi ven upon the Statute Merchant. 


We give Judgment foz the Defendant (viz.) he that makes Conus 
ſance in the right of Sir William Gideon. 


* uf * 


Barns verſus Freeman. 


vid le Caſe alatge devant. | 
e mes 349 


Earle Serjeant pro Querente. 
Dis Leaſe was made in truſt fo) the Marquels and his Beirs tg 
attend the Inheritance. Foz. 

William Low Yargtieſs of Winchefter being ſeiſed in Fer of the 
Meſſuage in queſtion, by Indenture dated 26 Januarii 7 Jacobi, con- 
veyed the ſame to John Loꝛd Petre and others, and their heirs , to the 
uſe of them and their heirs; who being fo leiſed made a Leaſe thereof 
to Str Anthony Maine fo2 100 pears; who entred ; which Leaſe was 
found to be in iruſt to attend the Inheritance. J obſerve the Bars 
gueſs at the time of the Leaſe made had not any Eſtate in the Beſſit- 
age, not (0 much as a truſt in the Meſſuage, fo2 it was made by my 
Lo2d Petres, and others that had abſolute Eſtate in Fee-limple. - This 
was a truſt in groſs , a mier Chancery truſt, it hath nothing to dd 
with the Common Law, Lit. Sect. 463. Ik a man make a Feoffment 
to others, and they will and grant, the Feoffo2 ſhall occupy the Land 
at will, ac. Se my Lozd Cokes Comment upon it ſince Littleton 
wrote; and Julius Winningtons Caſe, 2 Rep. 59. | 

J take this difference: here he that took this truſt in Land bes 
foze the Statute of Uſes, there the Law did imply, The Feoffee ſaty 
to the Feoffo, go and enter; but in our Caſe it is a truſt in groſs; 
and nothing but equity in Chancerp. 5 | | 
If this be fo, the Barqueſs of Wincheſter hath only a Chancery 
Equity to enter, and cannot enter without allent pꝛecedent oz ſubſe- 
uent. J think he could not enter to put out Maine, fo; Sir Anthony 
aine is found expꝛeſly to enter; when. Maine entred he was poſſeſt; 
and he that will put him out muſt turn his Eſtate ta a right. Jf 
Leſſee foꝛ years be ſo put out of poſſeſſion, and hath title of Entep, 
he muſt enter 02 claim within five years. Beloze any thing is 
ſpoken in the caſe of Maines dying, and the Entry 02 Mill, there is a 
Fine levied with P2ociamations by the Marqueſs of Wincheſter, and 
no claim made within five years after. 


Cc Objecl. 
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Object. This can be no diſſeilin; he cannot diſſeiſe himſelf; this 

term was not bound by the Fine. 

Reſp. J hold that is all ane: J will put a Caſe oz two. 

It a Leaſe be made to commence in fururo, and the time is come 
that the Leaſe may commence, after it is come one cnters upon the 

and and makes a Feoffment in Fe, and levies a Fine; if he vo 
not enter, his Eſtate is barred, becauſe he had an Eſtate upon which 
he might enter. Crok. Eliz. 15. Bruerton and Rainsford. J. S. makes a4 
Leaſe fo2 years, to commence after the end of a Leaſe fo) life, 02 
years in being: After the firſt term expired a Stranger enters by torr, 
yet the Lefſe may grant over his term; but if he had entred, and 
been afterwards put out, he cannot grant his term till he re-enters. 
Crok.Eliz.127. Wheeler and Thoroughgood. JS. makes a Leaſe to B. 
to cominence two years atter ; after the two years expired, B. befoze 
any entry may grant his term, though the Leſſoz both continue in 
poſſeſſion, Crok. Car. 109. Iſham and Morris's Caſe: J take that Cafe 
to be good Law. Letlee fo pears affigns over his Leaſe in truſt 
fo2 himſelk, and afterwards purchaſeth the Inheritance, and occu- 
pies the Land, and then levies a Fine with Pꝛoclamation, and five 
years and Non-claim paſs , this Fine and Non-claim fhali bar the 
Intereſt of the Truſtee ; this is good Law, though it bath bien 
queſtioned. Ye could not have entred without the aſſent of his own 
Allignie, fo2 he hath nothing but a Chancery equitable truſt. Now 
when the Leſſo2 entred he did diſpoſſeſs the Lefſee ; J cannot ſay it was 
a Dilleifin, but J think the Leſſo2s entry gave him occaſion ts 
enter again; and when the Leſlo2 levies a Fine he conveys the truſt 
away to the Conuſte. Now there is no truſt, but a bare naked 
intereſt; there was a title of Entry when he was outed, he might 
75 entred if he would: So J think the Caſe of Iſham is good 

aw. f : 
2s to Saffins Caſe 5 Rep. (L od Bridgman) there is a Feoffment in 
that Caſe. | 

Earle, To recompence that we have a Fine in our Cale, and Entry; 
the Reverſioner. in Saffins Caſe makes a Feofiment , there was no 
Difſeiſin, all that was, it put the Tenant out of poſſeſſion , Crok. 
Fac. 60. Saffins Caſe there tepozted. In our Caſe the Fine is tevied of 
the Land it (cif, not of the Rents oz Services. FJ conceive the 
Marqueſs may not enter at Common Law: A Fine without a Feoff 
ment may do that that Saffins Caſe did, 

JT pꝛay Judgment fo2 the Plaintiff. 


Maynard Serjeant pro Defendente. 


Puis briefe recital del Caſe il proceed. 

Il amanis poſſeſt af a Leaſe, if he be not diſpoſſeſt of that Leaſe, 
though another be in poſſeſſion, no Fine fhall bar; if he be not dil⸗ 
poſſeſt, that is, if it be not turned to a right. If it be turned to a 
right, Jam barred by the Fine, and cannot aſſign ; if it be not, I may 
enter when J will, and it cannot bar me. Jn this Caſe Sir Anthony 
Maine p02 his Erecuto2s were really out of poſſeſſion, noz the Leaſe 


by any thing put to a right one hour. 
That 
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What we mean, when we ſay the Leaſe attends the Jnheritance, 
is, the Leſſe,. his Executozs and Adminiſtratozs are truſted koz the 
Owner of the Jnheritance , his Yeirs and Aſſigns; whoever is 


intituled to the Eſtate of the Inheritance, that perſon is intituled to 


the truſt and benefit of this Leaſe and Title that he hath purchaſed : 
At Common Law there was a mutual truſt ; A Truſt and Uſe do 
not differ ſo much as in intentione, not in ſecundis notionibus. * 

Ik a man make a Feoffment in Fte to John-a Stiles, in truſt fox 
John a Down and his leirs, J think John a-Down is ſeiſed in Fee, 
the truſt and uſe is the ſame in it (elf, Mad the Statute ſaid, all 
thoſe that are ſeiſed and poſleſt, ac. are executed, it had carried truff 
fo2 years, as well as fo2 life. | 

Truſts are pꝛopetiy at this day judged by the Judges, though the 
Juriſdiction be in another Court to execute and perkozm them; bur 
how? that is left to the judgment of the Law, thongh it muſt 
receive its life in ansther Court fo2 Execution. It is ſtronger than 
an expꝛels Contract; fo2-if J contra with a man to take the pꝛoſits; 
and J dye, my Executoz hath it not, becauſe it is at will, and it is 
determined; but a Truſt ſhall go to the Erecuto2s and Heir. J relp 
much upon the Caſe of Littleton, Sect. 462, 463. A man enfeoifs 
other men of his Land upon conſidence, and to the intent to perfozn 
his laſt TUlill, and the Feoffoz occupieth the Land, and the Feoffæs 
releaſe all their right to the Feoffo2 ; ſome held it not good, becauſe 
there is na Pꝛivity; and why no Pꝛivitp? becauſe there is no Leaſe 


no2 Contract; but it ſail be intended by the Law, that the Feofo2 


ought pzeſently to occupy the Land at the will of his Feoſſtes, and 
ſo there is a kind of Pꝛivity. | 

The ſecond Beaſon is rather illuſtration than reaſon, 9 H. 6. tit. 
Challenge 27. Uſes were very common things in Henry the third, 
fourth, fith, and ſirth's time, and in Edward the fourths time there 
ts a pꝛivity of truſt and confidence. 

J obſerve upon this Book of Litcleton, | 

1. There is a Pꝛivity not only allowed by the Law, but fuch as 
the Law gtves, and the Common Law too, 

2. It being a kind of Eſtate in Ceſty que truſt, this runs along 
with the truſt by the Common Law, that the Feoffo2 and his heirs 
ſhall have it. The Feoffoꝛ and his hetrs, i.e. the Eſtate in Fee-limple; 
all one with our Caſe to attend the Inheritance; whether it is a truſt 
fo pears, it hath the ſame operation; it is the confidence makes the 
p2tvity, not becauſe it is this oz that Eſtate. | | 

3. That Truſts, Confivences and Us are in the Judgment of 
the Judges of the Common Law; we are in a p2oper Judicature, 
The conſequence of that which J ſay is this: The occupation by 
Ceſty que truſt is no long: Diſſeiſin it cannot be, becauſe here is 
no man can be diſſeiſed. The ouſting of a Leflte fo2 years hath the 
ſame effect quoad Leſſe fo; years, as the ouſting of a Frteholver 
quoad the Ftœæholo; here is no wwong, Ik J truff, and he enter and 
take the p2ofits, its no wrong to me, no moze than if IJ put a 
Bapliff in, he is a Bayliff to my uſe, and ceſty que truſt is no moze, 

n Littlerons Caſe would it be a Mueſtion, ik it were a Diſfelſin ? 
No, the Queſtion ariſeth, becauſe it is no Diffeifin, fo2 a Releaſe 
made to one in that caſe is good: if there be no wzong done — - 

| an 
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man, he cannot be outed of his poſſeſſion, and if not out of poſſeſſion, 


he may grant; and where there is a difſeiſin ; as of Kent. dc. this is 
a wong to me at mine election. From this Caſe of Littleton ft both 
follow, that removing the Eſtate from one hand to another, to which 
the Leaſe is trufted, it goes from one hand to another. Pou can never 
put me a Caſe wherever a thing that paſſeth meerly by grant, as Ke 
verſions, Rents, Commons, wozk a wong, it cannot be put. My 
Lo2d Marqueſs, when he was ſciſed of the Inheritance, the Leaſe 
waited upon the Inheritance, his entry was no w2ong to him that had 
the Leaſe ; and his afſignment to Darcy and Freeman, they purchaſed 
the Truſt as well as the Leaſe to wait upon the Eſtate: It cannot be 
an ouſter of the Lefſee to2 years ,unleſs it be an ouſter of the Marqueſs. 

So long as Tenant fo? years is in poſſeſſion, he cannot turn him 
out in Kcverſion; when the Marqueſs had the poſſeſſion and p2ofits 
by the truſt and the reverſion in Fe, when he comes to make the leaſe 


_ fo2 years, his Gzant can do no wong ; pivity doth pzevent wꝛong. 


As if a mon dye, his eldeſt Son beyond Sea, the youngeſt may enter, 
the Lefſoz may turn his Leſſ out of poſſeſſion no doubt; but where 
there is no wꝛong done its no Tozt. Yere is an entry found, but o dil⸗ 
ſeiſin no2 ouſter found in any body, Crok. Jac. 684. Brookbank verſus 
Taylor; there may be an. entry, and yet no erpuliion . and ſo no dif- 
ſeiſin; all the Leaſes were void at the making of them.CUhen he makes 
a leaſe to Maine fo2 an 100 years , then if after he makes fo2 a leſſer 
term, then there is a Rule in the Commentaries, the ſecond leaſe ig 
void in point of Jntereff,but good in point of Eſtoppel. A man makes 
a leaſe by Jndenture, and he that makes the leaſe hath nothing at the 
time of the making, and after purchaſeth, he is no ſooner a purchaſer, 
but the other is a leſſte. Crok. Jac. p. 659. Powſely and Blackman: Its 
hard a Bargainoꝛ in ſome caſes ſhould be a Oiſſetſo2 againſt his own 
intent, andthe intent of the Bargainee. Crok. Car. 302. Blunden and 
Baughs Caſe. The Law in that caſe would not conſtrue it to be adif- 
ſetſin partibus invitis. Leſſee at will made a leaſe fo2 pears, Leflee 
entred ; during the poſſeſſion of this leſſte a Fine and Recavery is 
ſuffered; if it were a Diſleiſin, neither a Fine noꝛ Recovery were good. 
He holds by Agreement: whoever holds by my Agreement ts my 
Tenant at will, and J have the Eſtate. | 

Another reaſon : There is no neceffity at all to make this conſtru⸗ 
ction, that it muſt be a wzong ; fo2 the Fine hath a full operation upon 
the Reverſion. Pou will not ſay the Lefſ&xs did diſſeiſe the Barqueſs 
when they entred, this Fine wozks upon the Reverſion , and not upon 
the poflzfſion of Maine. The Contract gave a power to take the pofits, 


and the entry accoꝛding to the Contract made no ouſter , and the Fine 


* 


made none. J muſt deny the Cafe of Morris and Iſham to be Law , 

Hill x6 Car.Scacc. Vaughans Caſe, much to our Cale, but never judged, 
Object. This is a Truſt in grols- 

Reſp. J deny it: no moze than all Truſts are in groſs ; theſe truſts 


are collateral to the Eſtate, 7 Jac. Lozd Marqueſs was ſeiſed, and con- 


veys it to Loꝛd Petre and others; tino years after they make the leaſe 
fo 100 years z next day the leſſte enters, next day after they con vey the 
Eſtate, that Leaſe muſt walt upon the Inheritance; ſo it was their de⸗ 
ſign purpoſely to annex it to the Eſtate the Barqueſs was to have. 
The Law is the ſame fo2 uſes foz pear e, ag it was when Lirtleton + car 

| Ject. 


9 


— 


— 2 


Object. The Parquels could not enter. | 

Reſp. J deny it; As the ttuft commands the Eſtate in point of 
profit, ſo the Eftate cammänds the trult, if he will. | 

The caſes of Leaſes in fututo are nut applicable to this Tate, 

Take it as Cotiveyances aud Seetlemettts ure made dt this day. 


J pzay Judgment pro Defendetits. 


Ceo Cafe fuir argued puis; & les ttes Juſtices (viz.) Archer, Brouue. 
Tirrell, ( Bridgman Cap. Juſt. eſteant removed en le Chancery eſtre 
Seignior Keeper) ſueront pro Querente. Tirftil delivered opinion del 
Court, & jeo fui enformed que ils ont I Opinion del dit Seignior Keeper ; 
ſedjeo ne fui prefent on Court Jeo ad oye, que Jour opinion fuir, que 
ceo fins levied fait diſſoiſin, & difplac't le Leaſe pur 100 ans al un dtoit, 
& que le dit Leaſe fuit bar per Fine & Nonclaim. 


— — — ʒꝗ-ʒ— — 


Sit Henry North eas Cole. 


1 Pe 307,16 260 1 


* T Reſpafs fog beating bis Cole, treaving his Gꝛals, &c. 1 jan. Treſpaß, 


77 Car. z. the plares aſſigued upon the nes Allignnfent are Weſt⸗ 
Deiph and Weſt· hill. As to Weſt hill, the Defendant ſaith the Plati- 
ut oughe not to have his Artion, becauſe i f part ot a ano, and the 
Detendunt was ſeiſevof certain gHeſſunges un the tam Mano und was 


a Frir hoer, and hw te, Sc. ativ time ot ok nun chere hive ben 


in char Mano divers krõs Tenunts, anbthat there are and have bern 
divers cuſtomary Tenements, pntcel ok the Mantz, gratitabte'by Coz 
ppof Court⸗Roll, and all the Fries tenantg 6f the Manoꝛ, and Cu⸗ 
ſtomarp⸗tenants habent & habere conſueverunt ſolam & ſeperalem Pa- 
ſturam pro omnibus averiis ſuis (Ybg#,, Shep. and Seckrs excep⸗ 
tod) quolibet anno at certain ties in the peur Sec. Ag for the other 
land, they lap # lilte pꝛeſtription fo: kerdiug all the year long. Upon 
this they demur. _— 4 
Earl Serjeant pro Quetente. his Cauſe is the firſt in preſident oz 
pꝛattiſe that evet q heard of, | 
Exteptions to this lea. = - | "98 
1. Tho Defendant hath lald preſcription” and a cuſtom — 5 ＋ 
to make one joynt title. A pꝛeſcription fo2 all the Frœholdel 3 te⸗ 
nants;,: and a cuſtom foꝛ divers Copp bold tenants, and; they ate lain 
together as one joynt title ad ſolam & ſeperalem Paſturam. . e 
will claim ſolam & ſeperalem Paſturam muff clatim by ohe title. ©wa 
men cannot claim, wileſs undes one jopnerttie; kotz ik one had ſotam 
&ſeparalent Paſtutam tb- biz abib*ahbther* tor him, it — 4 
they: han Moieties, thenit wönld nor be ſela K ſeparalts- Paſtura- He 
nenne aun weren together; — en — alle: | 
If there were two pꝛeſcriptions, oꝛ a pzeſcription and a cuſtom to! 
One they cannot be tkled in one Flu; it a ark a Nille in 
Dau Velv. p.24. Duran and Childs Caſſe 
Therelbe a man catinotpicada-proſctiptionanainit apyefcription, 
without travecſing a fozmer pꝛeſcription. Croke Car. p. 432. Spooſſer 
and Day's Caſe. Wind- 
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Windham Serjeant to this. : | 
By Law and by Authonties it appears, titles may be made by 
preſcription 92 cuſtom to a ſole fteding. My Byother laid the pꝛoſitg 
ate the land; J (ap pꝛofit apprender out of another land is not the 
land. 3 Ed. 3. fo. 29. 46 Ed. 3. fo. 23. Uſage is as good againſt the“ 
Lo2d as another. Firzh. tit. Preſcription 55. Coke Coment. ſur Litt. 122. 
Aman cannot claim by pꝛeſcription any manner of Common in ano⸗ 
ther mans land, and that the owner ok the land ſhall be excluded to 
have paſture. But a man map pzeſcribe oꝛ alleadge a cuſtom to have 
and enjoy ſolam veſturam terræ, from ſuch a day to ſuch a dap, any 
hereby th: owner of the Soyl ſhall be excluded. A man may pꝛeſcribe 
02 plead a cuſtom to have Yerbage, Velv. p. 129. Kenrick and Pargiter. 
The Lozd map be ſtinted in his own Soyl, 2 Croke 208. The lame 
Caſe ; and fo in Brownlow. So a pꝛeſcription to have all the Thozns 
growing upon that place, this excludes the Lozd to take any Thozns 
there, Hutton 45. Pitt and Cheek's Caſe. | | 
The next thing J ſay, Cuſtoms and pzeſcripttons are not of diffe- 
rent Natures ; they are indeed pleaded ſeverally. Coke Coment. ſur 
Litt. p. 113. there is the t.ue difference betwixt them, as to the man⸗ 
ne: of pleading ; one being perſonal, and the other local. 4 Rep. 31. 
6 Rep. 59. Hobart p. 86. Day and Savage's Caſe; in which Caſe (ſt 
excellent learning: the way of pleading ts ſeveral: fo2 neceſſity ſake ; 
the nature is much the lame; the application in pleading ts diffe- 
rent. : 2 a ; n PE”; ; 
2. Earl. Another Exception. Me ſaith Frehold tenants and Copy- 
bold tenants , but chews not who theſe tenants are. Ik an Action of 
Treſpaſs be bzought againſt five oz fix Commoners which are Fr#- 
bolders, and have right to Common, they cannot make a joynt Ju⸗ 
ſtiſication, they muſt juſtifie ſeverally ; ſuch Cattel fo2 (uch a tenant, 
02 luch a man. 15 H. 7. 10. J. S. is ſeiſed of two Acres, and he hath 1 
Common time out of mind foz Beaſts in two Acres, and J. D. had 
thtz Acres. &c. they plead (ſeveral tenants had ſeveral Commons, 
this is a ſeveral plea ;. but if they plead they have ſolam & ſeperalem 
Paſturam, it is impoſſible ; they cannot make a jopnt Juſtification. 
Then, he ſets fo2th that divers cuſtomary tenants, and doth hot ſap 
what tenants: Jt cannot be good in Law; fo2 there is nothing can 
be tryed in it, if a man ſhould take Jſſue upon it. Further, the De. 
fendant doth not in ſacto alleadge there is ſuch a cuſtom , but only the 
Rs have had a cuſtom; ſo no traverſe can be had againſt the 
cuſtom. | 12 | | 
N We ſay not each of theſe had a ſeveral feeding, but all 
ouetyer. 
Earl. Another Exception. The Defendant hath laid a joynt title 
in the Freeholders and Copyholders. A pzeſcription is always al- 
leadged to be in a perſon, and a cuſtom ought always to be alleadged 
in a place. pow can theſe two concur and met to make one joynt ti⸗ 
oe A pꝛeſcription grows out of one Root, and a cuſtom out of an- 
Windham. Cuſtoms are of the nature of pꝛelcxiptions, and have 
the lame nature and eſſence, though the way of pleading betwirt cu⸗ 
js and pꝛeſcription are ſeveral, accozding to the Caſes afoze-mentt- 
oned. | 
| Earl. 


Al 
— 
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Earl. Nothing can be good by p2eſcription, but that which might 
have a beginning firff by grant; but that map be good by cuſtom , 
which could never have a good beginning by grant: So they are up- 
on different Foundations. Pꝛeſcriptiau doth always pꝛeſume a grant; 
the other doth not. 

- Windham. It's true; my Lozd Hobart inſtanceth that it is pꝛeſcri⸗ 
ption turned into another fozm, oz into another uſage: They have 
continued time out of mind each as capable to take it; the Freeholp- 
ders continue it as a pzeſcription, and the Coppholders as a cuſtom ; 
this is applicable to their ſeveral Eſtates. 1 | 

Earl. The Defendant hath alleadged a joynt title in a multitude 
of men, who are no Cozpozation, neither do they pꝛetend to be (o. 
They that claim ſolam & ſeperalem Paſturam, muſt either claim under 
one immediate title, oz that which was oziginally one title. It J will 
grant to J. S. and J. D. ſolam & ſeperalem Paſturam in Blackacre, ſo 
they may have; but if they will divide, ſtill they ſtand under one ozi⸗ 
ginal title: But if J grant ſolam & ſeperalem Paſturam to J. S. and 
ſolam & ſeperalem Paſturam to J. D. the later grant will be void, 

Windham. T rue; but ours takes riſe and foundation from the ſame 
time. Strata Manatee | 

Earl. Jt is pro averiis ſuis (ovibus, &c. exceptis) ſuch a pꝛeſcrip⸗ 
tion J never heard of, They have ſolam & ſeperalem Paſturam, which 
carries the ownerſhip of the Fee ; and yet he comes and faith a reſtrain⸗ 
ed number of Cattel. FT ate: 4: Me I 

Bridgman Chief Juſtice. If you make this pleading, It will deſfroy 
all the title of. the Loꝛds to all the Commons of England, by this De⸗ 
vice of ſola & ſeperalis Paſtura. | . | 2 | 


Puis Seignior Bridgman remote fuit eſtre Seignior Keeper, & en Com: 
Banc Vaughan eſteant Chief Juſtice, le Court fuit divided. 


- —— — 


Richardſon verſus Chilcott. 


Vide le Caſe alarge devant. 153 
Newdigate pro Querente. 


J< is a Rule, Then Uſes are limited to perſons in eſſe, and U- 


ſes are limited to perſons not in eſſe; the Uſes limited to tbole 
perſons that can take, ſhall tale; and when the other perſons come to 


be in eſſe, they Gall take. | 


Object. Here is an Jnheritance-conveyed to the Feolftes, and all 


the Eſtate is out of the Feoffoz. 


Reſp. Ergo the whole Uſe is diſpoſed of in this manner ; Vide Pell 
& Brown's Caſe, All perſons. that were in eſſe at that time, the Eſtate 
doth veſt in them; theſe Daughters were in eſſe, - they had Citate tail, 


and a Reverſion in f& expectant. J deny the Feoffies had any Inhe⸗ 
| | Dd ritance, 


Ejectment. 


Paſch. 19 Car. 2. C. B. 


ritance, but they had a poſſibility, if there had been a Son fo2 ten 
years Dyer fo. 300. b. 8 Rep. 85. That Book puts a difference be- 
tween ſuch a Contingency as is in our Caſe, and a Limitation of E- 
ſtate by woꝛds of Contingency: Jf the Contingency had hapned, it 
bad diveſted the Eſtate out of the Daughters; and if a Son hay 
bien bom, the Feofftes muſt have had it accozding to the Uſe. 

This is the common way of penning Conveyances. Croke Car. 58. 

Earl of Kent and Steward's Caſe. Now 2 Croke 168. Sir Henry Win- 
ſton's Caſe, Hutton 118, 119. Earl of Darby's Caſe are upon the 
Keaſon of Mildmay's Caſe. There is a difference between Uſes con: 
veyed by Covenant to ſtand ſeiſed to Utes, and when by way of Fe- 
offment, which is by way of tranſmutation of Eſtate. 
A fecond Point, which depends upon this; If Eſtate tail be in 
Remainder, Reverſion to their Heirs; and then one of the Tenants 
in tail erpectant upon the Eftate fo2 life by Deed and Fine conveys 
the Land, J think, though ſhe were not in poſſeſſion , pet ik executed, 
a Remainder paſſeth. A 

Vide 1 Leon. 194.L.Pager's Caſe cited in Mildmay's Caſe, but argue 
at large in Leonard. Paſch. 1651. Wegg and Villers Caſe; Upon a 
Conveyance made by my Loꝛd Coke, which was by Covenant to ſtand 
leiſed to the uſe of himſelf fo2 life, Re mainder to his. wife, who was 
Dame Lady Hatton f life, the Remainder of one Molety to Frances 
fo2 life, and after to his Deirs in tail, Bemainder in fie to Sir Ed- 
ward Coke, Frances maͤtried Sir James  Villars, Coke having a 
mind to defeat the Conveyance, made a Leaſe, then grants the Re⸗ 
verſion, then he makes a Feoffment, then Frances had Iſſue Robert 
Villars. Coke byes. The Lady Hatton enters, and revivey all the Con- 
tingent Uſes; and adjudged that by her re-entry the Uſes were put 
into the right Chanel again. Vide Rolls Abridg. 2.796. 

In a Covenant to ſtand ſeiſed to Mies, all the Uiſes that are not 
Diſpoſed of do return back again, and remain in the Covenantoz to 
ſerve the contingent Uſes when they happen; but in a Feoffment the 
Uſes are diſpoſed of: the Uſes muſt come out of the Feoffies Eſtate 
when the Contingents happen. Then upon Edward Seymor's Caſe , 
hcre ts a Bargain and Dale to Peine and his Yeirs, afterwards a Fine 
levied, and declared the Uſes to him and his Heirs; that Fine was 
not only of the Eſtate tail, but of the Remainder: So as this is 
veſted and executed, and J conceibe it is well conveyed and transfer- 
red over. A 

Earl Serjeant pro Defendente. 

I conceive all the Eſtate veſted in the Feoffies, and there remain, 
and deſcended to the Survivoz, which is the Defendant; in this Caſe 
thete is a difference between an Eſtate executed, and an Eſtate in con- 
tingency: Foz the Law doth regard Eſtates executed, and when 
once executed, it will not be taken from the Parties without juſt oc⸗ 
caſion. Pou have no wap to determine this Eſtate,but by this Limi- 
tation, (i e.) till a Son of William ſhall accompliſh the Age of ten 
years, Mhen the Eſtate was in the Feofftes and their Pefrs. all the 
Remainders, whether limited to perfons in eſſe, oz not in eſſe, were 

in Contingency ; foz there cannot be a Fi upon a Fee, 

Object. William is dead without Iſſue, be ſhall never have a Don 
ten years of Age. To 

elp. 
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Reſp. Old Hind muſt have better \.tled his Eſtate. Shall the Eſtate 
by the Act of God be turned out of the Feoffees? Acton and Hoare's 
Caſe cited in Lovies Caſe 10 Rep. A Fine was levied to the uſe of A. 
and the Heirs Bales of his Bodyß till he o2 the Yeirs Bales of his 
Body hath done luch a thing, and after ſuch a thing done, to the uſe 
of another in tail, and dyeth without Iſſue, without any thing done. 
It was adjudged, the Remainder was in Contingen cy, and never fell. 
In that Caſe the Eſtate was Contingent, and there muſt be a Con- 
tingency happen to put it in eſſe. The Contingency never hapned, 
Ergo it was never put in eſſe. Our Caſe is ſtronger, we have an E⸗ 
ſtate veſted: Vide Comment. Sir Tho. Wroth's Caſe, and Cokes Re- 
ports Boraſton s Caſe. Unleſs J can find a way to determine the E⸗ 
ſtate of the Feoffies, J can find no way to let in theſe Remainders. 
The Contingency never hapned by the act of God, and the eſtate muſt 
remain in the Feofftes as it was befoze. Thele Feoffies cannot have 
an Eſtate fo2 years: it is not limited to them till ſuch a time, but up- 
on a mier Contingency. By the mutual agreement between the par- 
ties, this Indenture is a Law between the parties. I conceive the 
Remainders were all in Contingency. A ſecond Point in the Caſe J 
ſ none. | | 
Billingſly was ſurviving Feoffee, who married Elizabeth, who had 

Illue Katherine, who was Heir both to Father and Mother, and the 
Eſtate deſcended to the Daughter. 


And J p2zay Judgment pro Defendente. 


Adjornatur. 


104 


4 


Treſj paſs. 


Term Trinitatis, 


21 Car. 2. in Com. Ban. 


Biſhop of Lincoln verſus Allen. 


Reſpaſs fo2 breaking his Cloſe, and carrying away four Loads 

of Hay. The Defendant pleads as to the Foꝛce and Arms, and 

all but the taking of the Hay, Not guilty, and Iſſue upon this. 
As to the other, the Detenvant ſaith, The Plaintiffought not to have 
his Action, becauſe long befoze the Plaintiff was, and yet is ſeiſed of 
the Mano of B. whereof the Cloſe wherein the Treſpaſs is ſuppoſed 
to be done is part, and ſets fozth ſeveral Cuſtoms, and a Lt; and 
at the Leet, that this is a Cuſtom, that the Steward of the Lect foz 
the time being, uleth to impanel twenty of the Jnhabitants of that 
Manoz to enquire, &c. And another Cuſtom there is, that this Jury 
thus elected and ſwoꝛn, uſed to name thꝛee Copyholders to ſerve in the 
Dffice of Reeve oz Beadel. The Office of this Reeve hath been, 
after he is lwozn, to collect the Lozds Uents of the Freeholders and 
Copybolders, and is to carry them to the Loꝛd; and ſome other par- 
ticular Cuſtoms which are not material, there be comes to juſtiſie. At 
a Court there holden, twenty Jurpmen did chooſe the Defendant to be 
the Lows Bapyliff, and he was bound to collect the Rents; and he 
ſaith, fo2 his pains and labour, time out of mind, they uſed to have 
a load of Day out of the Lo2d's Meadow; and this was to be carried 
at one carriage. : | 

Newdigate Serjeant : This is no good Juſtification. Pad it been 

well pleaded, it might have been a good Cuſtom: Foz here is quid pro 
quo. Vide 2 Bulſtrode 201. Hill verſus Hancks. 


x Except. Here he alledgeth he took a load of Yay, but doth not a- 
— , that it was ſuch a load as might be carried in an ozvinary 
art. a 
2 Except. He doth not ſay every Reeve foz the time being, becauſe 
there be ſeveral Reeves, one fo2 one year, another foz another 
year. 


Jones Serjeant pro Defendente. : | 
A load ok Yay is generally a Tun; but here is a ſpecial Pꝛeſctip⸗ 
tion, As much Map ſhall be carried as poſſibly may be. But here 
we 
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we do aver and ſhew, That it is ſuch a quantity of Hay as may be 
loaded, and carried out of the Field. 

As to the Second, Jt ſhall be intended Meadow Reeve fo? the 
time being. Te do aver that it is a Cart that uſed to carry. 

Vaughan Chief Juſtice. 
You ought not to have demurred, fo2 it is a matter of Fact. 

On the other ſive, he avers not any thing he did, by which he did de⸗ 
ſerve the Dalary. | 


K 


Twiford verſus Buckly. 


— 


— 
* 


Net upon Obligation foz 300 1. Defendant pꝛays Oyer of the Debt. 


| Bond and Condition, which were fox perfozmance ot Articles, 
bearing the ſame date with the Bond. The Articles are to this 
purpoſe : TUhereas the Defendant was ſetſed of a Meſſuage in the pa- 
rich ol E. in the Tenure of B. it was concluded and agreed, and the 
Defendant covenants in conſideration of 30 J. paid, and other Sums 
to be paid, that he would grant an Eſtate of the Tenement in the 
Tenure of B. to the Plaintiff Twiford, To have and to hold fo2 the 
life of Twiford, and fo2 the lives of two other perſons which Twiford 
ſhould name. And laſfly, he Covenants that he will deliver quiet 
poſſeſſion of B's Tenement to him befoze Chriſtmas following. Co 
this the Dekendant conkeſſeth he did not deltver quiet poſſeſſion ac- 
cozdingiy, but he gives an Excuſe, becauſe the Plaintiff had not na- 
med the lives which were to be put into the Leaſe. 
Jones Serjeant pro Querente. 
Ik this laſt Covenant be diffinct from the other, then the Excule is 
idle. And J argue it is diftinc. 
3 hath the common Mark of a diſtinct Clauſe; And Laſtly it is 
agreed. : 
2. It is disjoyned from the Covenant of making the Leaſe. . 
3. It appears by the Covenant it ſelf, which is to be done at a di⸗ 
ſtinct time. The Leaſe was to be made befoze Michaelmas, and the 
Poſſeſſion to be delivered befoze Chriſtmas. If a man be bound to 
make aFeoffment , he ought to make Livery. It the Leaſe be oz 
not be made, yet by the Covenant poſſeſſion ought to be delivered. 
Turner Serjeant pro Defendente. | 
e confeſs we have not perfo2med the Articles, but we ſay the Plain⸗ 
tiff hath not named the two lives, albeit he was requeſted to do this. 
Per quod the Defendant hath not delivered poſſeſſion. It appears by 
the intent of the Articles, that nothing was to be perkoꝛmed until the 
Leaſe was made; the Defendant cannot make this Leaſe without the 
Plaintiff name the two lives. He ought to glve poſſeſſion fo2 the per- 
fecting this Leaſe. | 
The Plaintiff ought to do the firſt Act; 5 Rep. 19, 20. Higginbo- 
thom's Caſe. 5 Rep. 22. Halling's Cafe. 5 Rep. 23. Lamb's Caſe. 6 H. 
7. J. 3 Bulſtrode 168. Allen and Wedgwood, which is like our 5. 
8 
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The Article was;Thar the Defendant was to make a Leaſe tothe Plain- 
tiff, or his Aſligns, for three Lives as he ſhould name by ſuch a time. 
Adjudged there that he was tonominate-the perſons-befoze the time. 
1 Bulſtrode 168. Clark's Caſe, ' encethere taken by Williams 
Juſtice, they are not ſeveral Covenants, but: as Concomicantia; there 
is matter pzecevent — — the party to have the Cove- 
nant-perfozmed, Hobart p. 275. Earl of Clanrickatds Caſes, Clauſes 
in company have othet cen than when they are alone. Plowd 
Com. 396. Earl of OT 


8 
Poſſeſſion it 1 is idle and vain, and it is not to de fuppoſed 
a mony „ to be paid fo2 that. Che Poſſeſſion was to be execu⸗ 
ted upon the Eſtate foz life, 


Judgment pro Defendente. 


py 


— 


Butterfield verſus Benſon. 
Demurrer fur Prohibition. 


. 


* e an acient Ketoy ; andies foe 


| mo n Lama Gay poly 2 to the 


When it is vigged, every 
Deputy o2 Farmer, '6 d.5pet 
pthe, Aud that. he's, and bath 


lau . 5 therent . and ſaith, 
Bucks; and traverſethborh 


the Cuſtoms. 

Cbe Plaintiff in bis Replication Joyns Iſſue, as to: the firlt-Cu- 
ſto, & hoc petit, &c. As ta the ſecond Cuſtom, he ſaith, The De- 
fendant ought not to have a Conſultation, fo2there is a Cuſtom as be- 
fore fo2 vr ge "og traverſeth the other Cuſtom of Bick, Et hoc 

V 

Upon this Replication of the Plaintiff the Detendant hath de⸗ 
murred, and the Plaintiff hath jopned in | 

Ellis Derjeant pro Defendente argued: a Confuttation, Arend 


the Plalntiff hath not made good his gr 
waves bis own t 2 caule —4 


: ut ebe a Craverſe upon d < we 
TEE EEE hen Tan 

a f 1 man an 

More. 27 H. 8. Dry n not travetſable. Ho 
bart fo. 103. 'If @ men will plead: generally an iſſue, e 
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. 


eau he rn, and traverſe the Point 
Relegle oz Fe: But this is traverſe 
a traverie t the fel fame Coke's 
ke Eliz. p. 99. Inglebach and Johns Caſe, though 
mus n 5 aterial ; but when the De⸗ 
de the place ot ſpeaking material, there 
general | maintain his Declaration , and 
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Andy mus. 


The Caſe of a eee Freehold. 
An AQtion of Per for Ren. ef 


o bat e fo2 life as Tenant: by the Cur teſie; 
lab of 7 — 6 Feb. a0 Car. * — 

e years to J. G. 102 21 years, rving a- Rent often Pounds 
out of the Lands ; r mare death ol G.D..the 
Tenant by the Curtelie; A. D. Tenant in tail makes a 
Bargain arm 24 e ti GK, ano his! heirg ot the ſame Lands, and 
20 Car. 1. Afterwarys ]. G. affigns his. Interedt 10 J. S. af 
G. K. makes bis CUlill, A to the Piaintiff arWher 
| and hs de Foy * . 2. Dit A D. Tenant in tail, 


[uh 


which the Rent iſſues is Parcel. 2c April-14 Ca 
intaill e219. 4 3.D.T by the Curtel T* 
this intereſſe termini luhich was firſt demiled takes place F whereupon 
the Defendant I. Allignes entred, after which Suſan the Daughter of 
Tenant in tail, and Heir to the tail entred into the Lands. There is 
debt fo2 Rent bꝛought againſt the Aſſignie of the Leſſ# : He pleads 
Suſan was Heir and made an Entry; to this the Plaintiff pleads 
the Fine, and pleads that as a bar to the tail. The Defendant rejoyns, 
that the Bargainte of Tenant in tail was dead befoze the Fine levied, 
Upon thts they demur. 

Vaughan Chief Juſtice delivered the Opinion of the Court. 

1. Queſtion is, What kind of Eftate the firſt Bargainte of Te- 
nant in tail hath in it, whether it be a bare Freehold, but deſcendible , 
- becauſe it is to him and his heirs ; oz whether an Eſtate in Fee deter⸗ 
minable upon the death or Tenant in tail without Jſſue ? + 

2. Queſtion, Quid operatur by this Fine: 
3. Queſtſon, Admitting that this is a deſcendible Friehold, whe⸗ 
ther it be within the Statute of Mills: 
The Opinion of the Court is, that this is but a deſcendible Frie⸗ 


hold. 
7 


was dated the 18th of March 


nant ar reverſion, alter the death of + 


Mich. 21 Car. 2. C. B. 


J ſhall begin with a Cale in Littleton, Sea. 613. in the Chapter of 
Diſcontinuances. If Tenant in tail by his Died grant all his Eſtate 
which he hath in the Tenements to him entailed, Habendum to the 

other and his heirs fo2 ever, and delivers leiſin, the Gzantee hath but 
an Eſtate foz the term of the like of Tenant in tail; this Bargain 
and Sale in a rightful Eſtate, it diſcoptinues neither the entail , noz 
the remainder, | 

The next Medium J ſhall uſe is this: This Eſtate in our Caſe is 
in truth erecuted by way of Uſe, by virtue of the Statute. 

Object. This is an Eſtate executed by the Statute of Uſes, 
whcreby Uſes are turned into poſſeſſion, which is true. Now it is 
impoſſible but that this muſt be an Eſtate in Fee, becauſe the uſe is to 
him and his heirs, and theretoze there was an Uſe executed to him 
and his heirs, 2 | | 

Reſp. J uſe the fame Medium, but J take the Pꝛemiſſes other: 
wiſe : The Uſ?z was oziginally only fo? the life of Tenant in tail, and 
then the Statute erecuting the poſſeſſion accoꝛding to the Uſe, no 
greater Eſtate can be executed by the Statute, Bekoze the Statute 
of Uſes, Suppoſe Tenant in tail had bargatned and ſold to a man 
and his heirs, the Bargainoꝛz ſtood ſeiſed to the uſ? of the Bargainte. 
Now this was only an Eſtate fo2 the life of Tenant in tail; fo2 there 

was no way then to execute this Eſtate but in Chancery. Nou if the 
Chancery had compelled him to have executed it, it could have bien 
no reaſon to have compelled him to moze than fo2 the term of his life, 
becauſe it would then have compelied him to do w2ong, Another 
Keaſon fs, Suppoſe a man had bargained and ſold Lands at Com- 

mon Law fo2 money to a man, and no mention had bien in the Bar⸗ 
gain and Sale of the wow Heirs, yet it is a Fee-ſimple, and as much 
as if the woꝛd Heirs had bien in 27 H. 8. fo. 5. | 

fo2 Authozity: 10 Rep. 98. Edward Seymors Caſe, its an Eſtate 
deſcendible and determinable in Fee; but ſaith my Loꝛd Coke, Look 

well how you plead it; not that the Bargaine fuit ſeiſitus in dominico 


ſuo ut de feodo, but plead the ſpecial matter, and aver the life of Te⸗ 


nant in tail. . | 
This is the Reaſon and Authozity of the firſt Point. 


2. Qu.cathat operates by this Fine, which was levied by tenant in 


tall, the Bargainie jhaving deviſed the Eſtate , and died in the life ol 


tenant in tail. ' | 
No manner of operation by this Fine can wozk any greater Eſtate 
— * if he had bien living, 02 his Deviſee, who is the 
alntiff. 
Reaſon: If this be but an Eſtate of Frixhold diſcendible, then 


this Fine being a Fine to J. B. a Stranger, it can operate nothing 


with relation to thoſe that had Eſtate fo life, no mo2e than it tenant 
in tail had made an Eſtate fo2 his life to a man, and after levied a 
Fine to a Stranger, the leſſees Eſtate would have continued. It 
tenant in tail ſhould paſs his Land tos another, Habendum to him and 
bis heirs foz the life of tenant in tail, it would have been che ſame 
caſe with the other. But if tenant in tail had levied a Fine to him 
that had the Eſtate of Friehold deſcendible, then he mult have had the 
Eſtate in Fee till tenant in tail had died without Ilſue. In ſuch _ 
Ee 
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e 


the Bargain Hall plead he is fetfed in dominico ſuo ut de ſeodo, 
without chewing the commencement of the Fie, o2 how it may end. 
n our caſe itcannat, becauſe this ts but a deſcendible Frehold, and 
mult plead how he is ſeiſed particulariy, and aver the life of tenant c- 


in tail: But vide Seymors Caſe, the p2iviledges of ane of theſe , 


rants, uot to be puniſhed fo2 waſte, his wife to be endowed. 
J ſhall endeavour to anſwer it: The reaſon why there ſhall be no 
waſte againſt ſuch a tenant of ſuch a deſcendibie Friehald is, becauſe, 
there is no Reverſion left in tenant in tail. Litt. Sect. 612. Ik tenant 
in tail grant his Land to another koz term of the life of tenant in 
tail, and after by his Died he releaſeth to the tenant and to his heirs 
all the right he hath in the (ame land, he cannot have an Action of waſte, 
noꝛ enter fo2 a fozfeiture ; to2 in regard of himſelf this releaſe leaveth 
no Reverſion in him. One Book is expꝛels, 13 H. 7. 10. a. therefoze 
I think this tenant, when tenant in tail makes a Releaſe of all his 
gout he is not puniſhable (02 waſte , and befoze he is fubjec ta an 
ion of waſte and fozfeiture : But if the Bargainoz doth by way 
of Bargain and Sale paſs away his land to à man and his heirs, 
and likewiſe all his eſtate, right, title and intereſt, he doth the 
ſage thing as tenant in tail wauld de to the tenants mentioned 
beloze 


But how is it poſſible that ſuch a tenant who by the very Book in, 
the roth Report Seymors Caſe hath but a defcendible Freehold, how 
comes he to be ſs ditinguiſhed from other tenants, that his wife ſhall 
be envowed ? 

Sir Edward Coke gites ane Authoity, 24 Ed. 3. 28. Cally's Caſe, 
Plowd. Comment. 555. Walſmghams Caſe. Litr. Sect. 650. this place 
of Littleton ſeems ta be queſtioned faz Law in two places, in Wal- 


ſinghams Cafe 555. and by wy Lo Hobart in Sheffeilds Cafe, p. 338.9. 


Littleton; wag confounded in haplelf that made an abeyance of a 
grant of Totum ſtatum ſuum, and-yet wade it but an Effate foz life, 
which: is condemned im Walfinghams Caſe by the Judges, ſaith my 
Low Hobart; yet J think that Litrleron is Law, It is plain. by the 
Stat. Weſt. 2. de donis, it was not in the power of tenant in tail ta 
p2ejudice his Iſſue, neither by grant, nozbyfozfeiture, noz by diffeifin ; 
on conſidering the time that Littleton wote, befoze the Statute of 

ines. 2 

Now when tenant in tail grants all his Eſtate ts another , the 
revecſion of the tail is not in the tenant in tail; why plainly it is not 
in hm, but the Iſſue: when it deſcanded was to take the benefit : 
aſterwarys: comes the Statute ot Fines, and power was given to 
tenant in tail to bar his Iſſue. After this comes the Statute of 
26 H. 8. which gave fazteitures. of the: Etateg of tenant in tail ta the 
Bing, andthe Statute of 31 H. 8. &:33 H. 8; which gives all rights to 


Wal m whether his wife chall be endowed; J cannot ſe-how ſhe « 

can. There is no reaſon to difference it from other Eſtates of frivhoio- 

<p qi upan other gas and accidents, ſo long as Pauls Steeple 
all tand. | 


. Ojo Che Bargaints bath the Friehald and Inheritance 


bath. | 1 12 
Reſp. It is nat fo in Seymors Caſe. 5 


© 
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* Mich. 21 Car. 2. C B. 


' E one grant Land to a man and dis heirs fo2 the life of J. 8 it is 
a bare Freehold here; but the determination being koz life, the Law 
cails it a deſcendible Freehold, 39 Ed.3.25. 


.Qy.z. Whether this deſcendible Friehold be within the Statute of 
TUills, and ſo deviſable. Read the pzeamble of the Statute. (Uhen 
a Statute doth recite inconveniences, it is ſufficient if the pꝛoviſion 
be as the Law-makers intended it to be: J think they did not intend 
to make it deviſable3 the woꝛds of the Statute, Every perſon having 
any Manors, Lands, Tenements, or Hereditaments holden in Socage ; 
De = hath a deſcendible Friehold is not one that holds Lands in 
Docage. | 


Judgment given fo2 the Defendant. 


Termino 
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Termino Paſchæ, 


2 2 Car. 2. in Com. Ban. 


Vintner verſus Allen. 
ro. C f. un 2 | 


118 O's facias bꝛought againſt Allen upon a Judgment, and he ſets 


koꝛth he was in Pꝛilon in the Cuſtody of the Tlarven of the 
Fleet, and that he permiſit illum ire ad largum. To which they 
demurr'd. 


Powis Serjeant: Sed jeo ne poy oyer ſon argument plein- 
ment. | | 
Warden of the Fleet, if a Pꝛiſoner eſcape and be not out of ſight, 

be map retake him; but if he permit him to go at large, he may not 
retake him. 

(Stat. 21 Jac. 24. If a man dye in Executton, other Executions 
map be taken out againſt htm, accozding- to Blomfields Caſe , and 
againſt Hobart.) 

A. is in Execution at the Suit of B. and eſcapes with the aſſent of 
the Sheriff, and after the Sheriff takes him again, be is in at the 
Execution of B. again, though he may ſue the Sheriff at bis Election, 
Rolls 1 Abridg. 902. Trevillian and Lord Roberts Caſe, and the Caſe of 
the Sheriff of Eſſex in Hobart fo.202. there denied foꝛ Law. | 

If a Pꝛiſoner voluntarily eſcape, ſeveral ways the Plaintiff may 
help himſelf ; he may bzing bis Action of Debt upon the Judgment, 
15 Car. 2. Paſch.Rot. 569. Trotmans Caſe. 

The Conuſte may have a Scire facias, Crok. Car. 240. Robinſon and 
Clayton, & fo. 255. eod. libro. If a Pꝛiſoner eſcape negligenter , he 
may have a Scire facias and a new Judgment. It rhe Pꝛiſoner 
eſcape with oz without the conſent of the Sheriff oz Gaoler , it is 
all one to the Plaintiff, who is a, third perſon ; x Rolls Abridg. gor. 
Paſth. 19 Car. 2. B. R. Alanſon and Butlefs Tae. upon a bolun⸗ 
tarp Eſcape, a Scire facias upon the Judgment went out , and he. 
pleaded this very Plea, and upon demurrer adjudged fo2 the Plainttff 
in the Scire facias. Vid. Rolls 1 Abr. tit. Execution 902. Hobart, Foſter 
and Jackſons Caſe. | 

CAhen he ſaith, He did permit him to eſcape, this permiſſive map 
be underſtood negligenter, and ik neglingenter, then without Contro- 
verſie a Scire facias lies. 


Baldwin 


» 


Paſch. 21 Car. * B. p 


— 


Baldwin Serjeant contra. 85 

I a man be in Pꝛiſon fo2 Debt, and he by conſent eſcape, whether 
he may ſue the party again, 02 muſt have remedy againſt the 
Gaoler ? 

| 5 think it muſt be only againſt the Sheriff, and not againſt the 
party. | 

I ſhall give Anſwer to my Bꝛother Powis's Reaſons, | 

1. The Sheriff is a Stranger to the Plaintiff, and therefoze it 
ſhall not be in his power ts charge him. 

Reſp. Though he be a Stranger. pet if he will permit him volun⸗ 
tarily to eſcape, he hath transferred the Remedy over to himſelf, and 
the Plaintiff may take it. There is debitum ex delicto, as well as 
ex contracto. | 
2. The Sheriff may be a poo? man, therefo2e there is ns reaſon 
to transfer the Debt over to the Sheriff. 

Reſp. In common pꝛeſumption your Sheriffs ſhall not be pꝛeſumed 
to be pooꝛ men. | 

3. There may be a Conſpiracy and a Combination. 

Reſp. No danger; he may have. remedy againft the Sheriff, and 
the Sheriff will not conſpire againſt himſelk. | 

4- The Sheriff map dye, and all is loſt. 

Reſp. So may the party dye, and until the Stat. 21 Jac. if the party 
died, it was ſatisfactton, 

5. This Impziſonment is not a plenary ſatisfaction , and the Stat. 
21 Jac. was a declaratszy Law. 

Reſp. It is not a declaratozy Law; but this Statute puts it out 
of queſtion, as appears by the Pzeamble. | 

Object. The Caſe of 15 Car.2. Rot. 569 Coachmans Caſe. 

Reſp. This was a Cale of the p2ivitepge of Parliament. 

Object. Crok. Car. 240, 245. Mounſon and Cleytons Cale. 

Reſp. This is not to the purpoſe; fo2 this Caſe is Eſcape without 
conſent of the Sheriff; this was Eſcape negligenter. 

Object. Alanſon and Butlers Caſe, 

Reſp. Its a late Authozity, and fingle in the point. As fo? 
Trevillians Caſe its nat well collected, and as ts the Sheriff of Eſſex 
his Caſe, ſit Liber Judex. 

JA... . party is diſcharged , and the Plaintiſt ſhalt refoze to the 
aoler, 

By the Common Law, until 2 1 Jac. after Capias ſued, ns other 
Execution was to be, Hobart 60. 216 

Authozities: 3 Rep. 52 RidgwaysCaſe, its implied, More n. 224 
Savage and Beckham. Leon. Linacres Cale, it implies chat. the peep 
is diſcharged. 5 Ed. 6. Broke, Eſcape r 14H. 7. 16 Brokes Andg. 
ſaith, it was the Opinion of Fineux and all the Juſtices, Hobart 202. 
Sheriff of Eſſex's Cafe. | 

Keatons: | +" 

1. The party is not without remedy, ko his remedy in tran(- 

2 from the Pziſoner to the Sheriff , who is become debiror cx 
E1ICTO. 

2. No reaſon that the Plaintiff ſhould have two perſons his Deb- 
to2s, and by this erro2 of the Sheriff, he hath bettered his remedy. 


3. It 


"Pack 22 =: 2 C B. 


5 It cannot be chewn in any Cale; and no reaſon that if he bi be 
once diſcharged, he ſhould be liable without a new Contrac. 8 

As to the pleading, we have pleaded permiſit ire ad largum, but 
voluntarie is implied; (permiſſive is ſometime taken in another ſenſe, 
as permiſſive Taſte, that is, Maſte made by a Stranger :) prima 
facie, it ſhall be intended voluntary. 

Wild Juſtice: A voluntary Eſcape is a fozfeiture of his office , per⸗ 
miſſive not: Uoluntary is an operative wozd ; to ſay he permitted 
him is, he did not hinder him, he did not look to him. 

Archer: A man is taken upon a Capias ad ſatisfac, he pays the mony 
to the Sheriff; he muſt ſay the Sheriff. permitted bim ire ad lat- 


Wild: You muſt plead ſpecially. 
Tirrell Juſtice : The diſtinction is betwixt voluntariè and negligenter, 
and not betwirt voluntary any permiſſive. 
Wild: Open the doozs, oy will all go out, the Gaoler muſt pay 
all: IMuſt all the menloſe their Debts ? 
Per Cur. Bar by a voluntary . is an ill Bar: 
Judgment pro Querente. | 


Annifon e verſus Blofield. 


N Action on the Caſe foz- words ſpoken of an Attomey: 
| He ſets People together by the Ears; and further, we ſhall have 
you (innuendo the Plaintiff) for a common Birretor. 
___ The woꝛds are actionable , , notwithſtanding Box--and Barnaby's 
W had brid 
8 Rep. f0.36 Caſo Barretry. Rolls x Abridg. 355. Trin. 9 Car. . 
The Rings Bench granted the good-Behaviour againff a man fo2 
ſpeakin woꝛps of a Counſelloz :: Your Trade is to ſet men toge- 
ther by the Ears. (Dyer 72. b. Xemp will within theſe two days be a 
Bankrupt, Actionable.) Dyer 3 17. Mr. Hally is infected of the Robbery 
and 3 lately — , and doth ſwell of the Murder; Action 
lies. Toſay of a Lawyer, He is a Daffadowndilly , hath bien ad» 
judged acfonable ; and to ſay of a: Merchant, He hath eaten à Spider, 
Mr.Juſtice Wild ſaid was actionable : But all theſe muſt be with Aver- 
. what the meaning is, Paſch. 1 1 Car. z; ann and Butlers 


Huron fa” 15 E conſequence « of thete wems are 
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Rainsford verſus Fenwick. 


Ction upon the Caſe ; A Quantum meruit fo2 divers Mares 
A and Aerchandifes, as Cleaths, Laces, fo2, hiniſelf and his 
Servant: And allo ladebirarus Aflumpſit, and mentions the 
eU ates in particular. The Delendant pleads in ra ætatem. The 
Plaintiff replyes and confeſſeth the minozity, and ſays , At that time 


he was Son and Meir apparent of Sir R. F. and was by canfent of 


bis Father in treaty of a Marriage with the Earl of —— Daugh- 
ter, and theſe things were koz wedding Cloaths, The Dekendant 
demurs to this. : | 

Sis Serjeant. 


J conceive Judgment onght to be given fox the Plaintitf. 
Such Contracts as are made fo2 Inkants advantage, as Leaſeg 
fox years, and ſuch as are fo2 Neceſſaries, the Law holds ggod ; pet 
a Contracts toꝛ Necefſaries the Law will not allow with a penakp: 
theſe things of Meceſſaries have been (f:U rekerred io the Judges, and 
not to the Jury, Further, The Law Diſtingulſheih of perſons, be- 
twien a Gentlemans Son and a Noblemans Son as Neceſlartez:And 
in point of Time and Education, as at School, Oxford, aud Inns of 
Court. And he is not lookt upon in the ſame condition when a School- 
boy, as when of riper years. Rolls Abr. x part, tit. Enfants 729, - Dela- 
valland Clare's Caſe. Croke Jac.p. 560 Ive and Cheſter. It is in our Caſe 
Averred what he was in Degree, and in treaty of Marriage with an 
Earls Daughter; and theſe things conſidered, the time, and the treaty, 
and the averment to be fo2 neceſſaries ; and that he did acco2dingly 
marry her; & diſtinguenda ſunt tempora. 
Object. Some of theſe things were fo2 Servants. 
Reſp. That's ſmall, to be allowed his Servant: Inkant of fiftten 
1 years of Age marries a wife, may not he take up P2oviſion foz his 
Mute aud Childzen ? 
Brome Scrjeant contra. 
x. It appears not how many Servants he had. _ | 
2. It appears not, that thoſe Servants he had were neceſſary foz his 
7 Attendance, - : | 
J. 3. It appears not what was ko himſelf, and what ko: his Der- 
vants. | | 
It appears by the pleading that his own Father was alive, Ve _ 


Trin. 2 2 Car. 2. C. B. 


upon him to pꝛovide fo2 himſelf, and it map be moze than his Father 
will allow him. . | | 
Wild Juſtice. Pou declare upon a Quantum meruic, and upon Indceb. , 
Aſſumpſu, and you have made particulars of the things, but no pzizes 


ſet upon the things, which ould have been done. 
Vaughan Chief Juſtice. 
The Caſe of the Earl of Eſſex his Valet de Chambre. 
The. Valet de Chambre might have bien as good a man as a Knights 
Son; and ſo the Books be againſt you. Balls and Serenadoes at 
Night mult not be accounted Neceſlaries ; North and Tompſons Caſe 
in Coke's Entries 125. a Noblemans Caſe. 
Tirrell Juſtice. _ : 
I think ſomething mult be given to the Plaintiff fo2 Neceſſaries« 
Wild Juſtice. | 

Jt is upon a demurrer , and Damages are entire , and we cannot 
ſever, Pere the Damages are entire, and all upon a Quantum me- 

Tirrell. Something muſt be given to the Plaintiff foz Neceſſartes, , 
we being Judges. And as the Jury in Coke's Entries, Tompſons Cafe, 
on 8. and did ſever Damages, ſo likewiſe may the Court in 

Vaughan, Wild, and Archer fo2 the Defendant, 

Our being Judges of the Neceſlaries is to the nature of the thing, , 
not to the particulars, that indeed muſt be tried by a Jury. Foz there 
may be from one chilling to thirty ſhillings difference in Laces. 

Wild. Indeb. Aſſumpſit, The Defendant pleads under Age: The 


Plaintiff replies. Mares were ſold foz neceſſary Apparel ſuitable to 
bis degree: the Defendant demurs: by his demurrer he hath confeſt 
them to be Neceſſartes: the Oefendant-ſhould have come and rejoyned 
they were not fo2 Neceſſaries, and ſo upon the Iſſue; the Jury ſhould 
have tried it. — FRG 


if 


ture. 


ges the licence. x. 


th not ſay-that 


" enter, and 


ay Ls | Damage _ : 


15 nd th 


| * «i e 


one Thin 


io. is is his Liberum tene- 
kes coniſance. The 
Avawzw, that befoze the time 
ad .horp, were ſeiſed 
r Demeſne as 0 in 7 003's- {02 
M. T. = pegcs,by virtue 


enſed the Plaintiff to 


put in the 


Judgment. The Defendant 
ho cored A 5 faid C ongueſt and 


el ac- 
juſti⸗ 


L ” * 
N .abla! "4 
% 1 3 6 as - AF F : x ö 
1 A 4 A & 
©; f * . 
N « " 5 » 
£3 A * I 7 2 
a 7 5 £ 5 
4 44.2" 1 N 8 
" 
© ba 


coat 


= — a he hath leaded. = RON. bip- to the cre Inden⸗ 


r bat 1 Not good. 
the taking ot the Cat 


en is un- 


e in bar pleads that Con- 

[ kte de e Loc e: and ſo be- 
Nr die Julij 
672.) did 
and — 


— 1 


fo , 26 july; and he al⸗ 
uly.,. which, is twenty five days difference ; and be 
3 licence was continued; fox it might be a licence 
hold over, and ſa no Juſtification. 34 
2. Neithev- Toth he alledge ws M. T's Eſtate continued 


The Traverſe m 
enough; when I 
The licence is ſo imper 
done we have trav: * the Borg 


tial. 


d 26 July: 


ht have ben alas ar pet J Ore 
traverſeth, he is to traverſe what is moſt mate- 

„ we could not traverſe that, there- 
n and 7 which is the moſt ma» 


well 


terial 


phereot 


Repleviti; 


3 by * * 7 8 
7 n 4 4 wo 
r RES. os ad. 4 


iS 
8 ener 


"Falk Py Car. 1. CBE 


terial point. But the * which J rely upon is , their bar is not 


nt h ill be ſuppoſed to continue. 
whereof he was poſteſt and made 
Dowever , , what right hath he to take 


J obſerve it19 general licence, aud 
the contrarp; lite n Leatt at will, © 


The traverſe is not fozmal, bec uſe it is ſo complex a traverſe, 
and fo many things put in ile. As to the licence, J conceive that * 
is well enough; fo2 it is an tnvefinite licence, until it be determined 
by him that gave the licence. But vou h e not pleaded that the Bar⸗ 
gainte was poſſeſſed at the time ok the treſpaſs ſuppolev. This ſticks 
moſt with me. 

Windham. They have pleaded a licence, and we cannot (uppole = 
that the licence is determined. 

Arkins. A licence maphe limited fo2 a time, but it ſhall continue 5 
until determination. Ji is not ſhewn that M. T. was poſſeſt at the 
time of the treſpaſs , and (6 it appears not that his Eſtate cant 
But J conceive tho by 1 Eſtate continues, und la the 
licence continues , Virture cujus he was poſſeſt, Dyer De doth 
not aver the like in being, bur it was Vi cujus ſeiſitus fuit, and 


good. 

VauMan. Had it bien the ſame day you lay well: But Virtute cyjus < 
may be bekoze. - 

Windham. J cannot ſix why we ſhall ſuppoſe that the Eſtate is 
determined oz fozkeited. t M. T. had had an Eſtate foz life, they © 
ought to have averred the like. But here it is fo; tua e 
years. Nimia certitudo is not ta be expeced in all Fates; no2 in all 
Deelarat ons. "Ac 

Ellis Juſtice. Jn Replevin you ought always. to/ lay what yang Ty 
Oves, Boves, & Pretij. "M 3 

Baldwin Serjeunt. Replevin of $0 Oves, and doth mate | 
many Verveces & Matrices. Aud becauſe it is nat and the 
RBetom-ought to be tertatn; it was adjudged in the Bench that 
ft was not good. J was of Counkel in t Ca. Ellis ſatd, that he 


remembzed it. 
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Paſch, 2 3.Car. 2. C. B. 


Grove verſus Woolaſton & alios. | 


LJectment of Lands in Berks of the demiſe of Stephen Gilmore. Ejectment. 


The Jury find a Special Merdict. Edward Gilmore had iſſue 
by vis wife, John, who dyed July 1622. after his death, he had iſlue 
by his laid wite thee other Sons Edward, Goddard, and George; and 
tien, and not befo2ze. by Indenture dated 2 3 Octob. 6 Car. 1. Ye cove- 
nants to levy a Fine of the Lands fn queſtion, to the uſe of him and 
his wife fo? their lives, and after their deceaſes to the uſe of Goddard 
Gilmore his [ccond Son, now living, and the heirs males of his bo- 
dy; and fo2 default of ſuch iſſue, to the uſe of the.fifth begotten Son 
of him and his wife, and the heirs of his body; and fo2 default of 
ſuch iſſue, to the uſe of the ſixth begotten Son of him and his wife, 
02 to be begotten, and the heirs of his body. And at the time of 
this Fine levied, this Edward Gilmore had no fifth o2 ſixth Son then 
bon. After the making of the ſame Indenture, he had iſſue three 
other Sons, John, Benjamin, and Stephen ; ſo reckoning the elde ſt 
John, this John was the fitth, Benjamin the ſirth, and Stephen the 
ſeventh. But ik the Sons be computed in ozder, after the Inden 
ture made, then John was the fourth Son, Benjamin the fifth, and 
Stephen the ſixth Son: And then the Conſequence is this; the Ke- 
mainder of the lands in queſtion; ff Goddard the ſecond Son, and 
Benjamin the fifth dyed without iſſue, (which they did) it fell by limita- 
tion of the Died to Stephen the ſixth Son. The caſe then is thus: 
that Goddard and Benjamin both dyed, then Edward the Father, and 
John his Son, levied a Fine, this was to the uſe of John and his 
heirs fo2 the one part of the Lands, and to the Father fo2 life, and to 
John and his heirs fo2 the other part. The Father dyes, then the 
Don enters and conveys ſeven Acres ta Woolaſton in fee, and the re- 
ſi due to the other Defendants. Then doth Stephen enter upon Woo- 
laſton * five pears after the Fine, and makes the Leaſe to the 
Plaintiff. | 

The Queſtion is, Thich of theſe ways the Father intended by the 
ſaid Died to compute his Sons? Ik the firſt way, reckoning John fo 
his firſt Son, then John the younger is the fifth Son, to whom the 
Lands are limited, and the Defendants have a good title: It other- 
wiſe, then Stephen's entry was good fo2 ſo muth of the Lands as he 
centred into, and then the Plaintiff bath good title; fo2 the reſidue of 
the lands which he entred not into, he ts barred, : 

| Reſolution of the Court delivered by Vaughan Chief Juſtice : 

We give Judgment fo2 the Defendants, koz thoſe that claim under 
John as the fifth Son. 

1. There is no reaſon why the Computation ſhould be only from 
the Son living, becauſe he gave it to Goddard his ſecond Son, now 
living, Now his ſecond Son nom living is impertinent, koz he was 
alcertain o befoze. Now though it is a good denotation of his Son God. 
dard, fo it had bien well enough without; yet he ts not ſo denoted as 

to carry any neceſſary denotation of his other Sons; that is, who 


f 2 we 


ould be the fifth oz ſixth Son. m this not being fo of neceſſity , 


Reſol.Curiz. 
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we will conſivet whether there be not a clearer and better denotation of 
the fifth and ſixth Sons, otherwiſe than from this Erpyeſſion : And 
that is this; he doth (03 all the reſt of his Sons compute them, when 
he limits the Uſes to the fifth Son by him begotten of the body of his 
wife ; and then fo2 default of ſuch ilſue to his ſirth Son, begotten by 
him on the body of his mite. Mow if a man ſhould ask the Queſtt- 
on, Who ts the firſt Son of this Edward Gilmore? The anſwer 
mult be, he that was living, not his dead Son; foz the relation is 
ceaſev. But if vou ask, who ts the firſt begotten Son of Edward 
Gilmore; then you muſt anſwer, his Don that dyed was the firſt 
begotten Son, and ſo Goddard the ſecond, and ſa on. Stephen 
hath no right to the Remainder, becauſe Benjamin was his ſixth Son. 
Now Benjamin being dead, and Goddard dead, John muſt be the fifth 
begotten Son, under whom the Defendants claim. 

2. There is no reafon in this Cale to believe that Edward Gilmore 
Gould make a Conveyance that never was made, noz in pꝛobability 
ever will be made, ſo phantaſtically. If a man hath ſeveral Sons 
living, he may limit bis lands to which he will, and paſs by whom 
he will. But if a man will limit Uſes to Sons that are not bozn , 
then it is not pꝛobable he will limit it to his fifth Son, and paſs o⸗ 
ver his third and fourth Dons, and the fifth may never be, while 
the others are in being. To apply this : Jf you reckon from the 
firff John, and then to bis thie Dons bon after , then e is 
the fourth; then, when he limits the Ale to his fifth Son, it falls 
out pꝛoperip, becaule the fifth is next tn oꝛder to the fourth. But tf 
pou reckon that Edward is the firſt Don, and fo compute George to 
be tbe third, after be had limited an uſe to Goddard the ſecond Son, 
he comes to his fifth Son, by which he paſſeth over any fourth Son; 
he ſleps over the fourth Don, and gives it to the fifth and ſixth, net- 
one of which were boꝛn at that time accowding to that Computa- 
tion. . 

There is another Reaſon which is not of much weight: The laſt 
Fine which was levied by Edward the Father and John his Son : 
If John had not bien next in Remainder, as they conceived, there had 
bien no reaſon to levy the Fine by them two. 


Intretur Judicium pro Defendente. 
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Warcupp verſus Symonds. 


X tion of Debt againſt an Executoz. Erecuto2 pleads Judg: Debt. 
ments, and that he had not Aſſets ultra. The Plaintiff re- 
pites, that they are kept on foot by fraud and covin : the Defendant 
rejoyus, that he did not keep the Judgments on foot by covin ; and 
becauſe he doth not ſay, the Judgments oz any of them, is the Ex- 
ception that they take, 
Vaughan Chief Juſtice. The Exception is gad fox the rejoyn- 
det is a Negative pzegnant. And per totam Curiam Judgment pro 
Uerente. | | 


Anonymus. 


Ent-charge by Bargain and Sale is pleaded, but he doth not Bargain and 
ſay, it was enrolled Secundum formam Statuti, no; that there Sale. 


was any Attoznment. . This is naught per Curiam. And. the ſaying, 
that Virrute cujus he was ſeiſed, will not help it. Quere if after a 
Uervict ; fo2 this caſe was upon demurrer. pf 


Anonymus. 


S. Parſon libels fo2 Tythes againſt J. D.he is certified Contumax, HabeasCor- 
the Biſhop ſecundum 27 H. 8. cap. 20. certifies to two Juſtices to pus. 


unpziſon him, without Bail oꝛ Mainpꝛiſe. Thep do ſo. 
— <p Serjeant moved koz an Habeas Corpus in the Common 
Bench. 5 | 
„Wild Juſtice. He that is a paiviledged perſon may have an Habe- 
as Corpus in the Common Bench. | 
Vaughan Chief Juſtice, Habeas Corpus is no Oziginal Crit. - 
And ik it be in the nature of a judicial Writ , there muſt be a cauſe 
fo2 it. This Court may grant an Habeas Corpus; but its moze na- 
tural to grant Habeas Corpus 's out of the Kings Bench, not in point of 
© Tight, but conſequence : Fo2 ff we ſend out an Habeas Corpus, if it be 
a criminal cauſe, we can p20ced no further , but remand it. But 
the Kings Bench, ik it be returned fo2 Felony, &c. they may try it, and 
ſo in all criminal cauſes. : 
Archer Juſtice. Fo2ty years ago did J hear Judge Richardſon , 
Chief Juſtice of this Court, in ſuch caſe ſay , Non habemus talem 
1 conſuetudinem; gu to the King's Bench fo; Habeas Corpus s, and to 
the Common Bench fo2 Prohibitions. 
3 Vaughan 


" 4 6. het 
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Vaughan. Upon Habeas Corpus in Criminal cauſes, we muſt either, 
bail o2 remand. Remonding is nothing. And to what end were tt to 
bail him? we cannot free him, becauſe when he appears upon the 
bail, he is in the ſame condition: but the King's Bench upon Appears © 
ance oꝛders pꝛoctedings againſt him. A CArit of Erro2 out of an in- 
keriour Court, lyes as pꝛoperly here as in the Kings Bench. But ge- 
nerally, CUrits of Erroz fo many years have not bien bzought here; 
the reaſan is, matter of conveniency ; becauſe if you bzing a CUrit 
of Erroꝛ here, and the Judgment is affirmed , yet it may be bꝛought 
into the Kings Bench, and be there revers'o; though indeed, if a TTirit 
of Erro2 be bzought here, we muſt pꝛocted upon it. But no man 
will adviſe his Client to bꝛing it here, but rather into the Kings Bench, 


where it is final, So ok Habeas Corpus. 


Wild. Jn Quten Elizabeth's time tyere was no diſtinction , but an 
Habeas Corpus was to be allowed in the Common Bench 02 Kings 
Bench. J cannot ſee how we can deny this Habeas Corpus ſalvo Jura- 
Mento. | 
2 Vaughan. Pou will find none ancient beyond Quien Elizabeth in this 
ourt. 

Wild. Theſe TUrits have gone beyond Sea. Dy, Prujean was to 
cure a Madman. Str Robert Carr's Bzother, this Court ſent an Ha- 
beas Corpus fo; him beyond Sea. | 

This Statute of 27 H. 8. ſhall be in fozce until the 32 Commiſſi- / 
oners compile Books; and they never compiled a Book, | 

The Habeas Corpus was granted by thꝛie Juſtices, but the Chief 
Juſtice was againſt ft. 


—Y OY 
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Term. Michaelis, 
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Foreſt and Chapman & ali. 
ho C4 2A | 
Rot. 786. 


HE Plaintiff declares, that Hill. 21 Car. 2. he had Aſſumpſit 
Judgment out of this Court of fir hundzed pounds a- 
piece againſt two Defendants , and foz the obtaining ſa- 
tisfaction he ſued out ſeveral Elegits againſt the Defen- 
dants retoznable Michaelmas Term following, and they 
were duly delivered to the Sheriff, 22 Aug. 22 Car. 2. the Sheriffs did 
ſeiſe divers Goods of the Dekendants, and that in January in the 
lame year a diſcourſe was between the Plaintiff and the Delfendant 
Chapman of the ſeveral debts and damages, and the (Urits and the 
Executions , and the Goods ſefſ:d, and the returns the Oecendant 
ſhould make upon theſe TUeſts, And upon kurther diſcourſe in conſt- 
derat ion the Plaintiff, at the requeſt of the Defendant, would pꝛoſecute 
other Writs of Elegit againſt the ſatd two Defendants upon the ſaid 
Judgments, the Defendant did pꝛomiſe to pꝛocure to be found by an 
Inquiſition to be taken upon thoſe TUrits rheſe Goods, and would 
deliver them to ſuch perſons as he ſhould authoztze. 
The Queſtion is, whether this Declaration be good? | 
. Newdigate Set jeant. Here is a good Conſideration foꝛ to ground 
a pꝛomiſe; it is not againſt Law, 

x Wild Juffice. U4pon the firſt TTrits he did ſeiſe the Goods; when 
they were in Cuſtodia Legis. What had he ta do with them any furs 
ther? a 
” Newdigate. B:cauſe the TUrits were not retozned. An Under- 

" ſheriff may p2ocure, upon good Conſideratiori, a Crit to be retozned. 
J will pꝛocure an Office to be found, this is good in an Eſcheator. 

Li 8 3 J will pꝛocure a Gervict to be found fo you, that is like this 

aſe. 

Nedigate. J bind my feif upon good Conſideration to pꝛocure 
good p2oof that J. S. and J. D. were married; a Uerdice muſk be founn 
fo this, and this is lawful. | | 

Vaughan Chief Juſtice: But your Cale is to pꝛocure a Jury to find 

this. ä 5 | 

Wild Juftice. It they are in Cuſtodia Legis at firſt, the pzomile is 
not good. But if the Sheriff had pꝛomiſed lawfully, you 1 
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Treſpaſs. 


-_ what dad bien a good hindzance of the Betozn' of the firſt 
rits. | 

Scroggs Serjeant. To cauſe inquiſition to be found is good; but to +- 
cauſe an inquiſitton to find the Goods, is not good. 

Vaughan Chief Juſtice. J will cauſe theſe Goods to be found, and \- 
to be delivered, is clear againſt the Sheriff, " 

Atkins Juſtice, Jt is an unlawful pꝛonuſe. | 

1. Asto the ſeiſure of the Goove, The,Sheriff cannot juſtifie the⸗ 
ſeiſing ol them befoze inquifition ; fox in Elegits the Law refers the 
whole to the Jury. He was a Treſpaſſer , ano hath made himſelf a 
Party, ſo it concerns him to juſtiſie his Actions of Tort, and to pzocure - 
a Jury. | . 

2. As to the perſon that makes the pꝛomiſe; the Sheriff that Re⸗ 
tozns the Juries, and hath influence and great power; and we muſt 
have a care to him, becauſe ok his great Truſt. 

Wild of the ſame Opinion. In Elegſts there is no power to ſeiſe til 
the Jury have found it. 8 . 

Vaughan Chief Juſtice of the ſame Opinion. 
S$ | A 8 
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Wells verſus Wigon, Alport, &c. 


Culp. Che other Defenvauts are ta Sheriffs and Sergeants, 
any theſe-perions make a juſtiſication: (that is to ſay) Chat City is 
an anctent City, and in the time of H. 4. ficozpozated by the name of 
Bailiff and Commonalty ; afterwards by a new name of Mayo) and 


Te fo? taking ok Goods in Norwich. One pleads Non 


Sheriits, and that there was an ancient Court held there time out of 


mind to hold Pleas in any perſonal Action ot aup value; and ſets fozth 
that Alport, one of theſe Defendants, bꝛought an Action in the Town⸗ 
Court ol Norwich upon inſimul Computaſſet fo fourtten pounds, and 
alledgeth this to be within the Juriſdiction of this Court. Upon Sum- 
mons went out an Artachment to tus of the Sergeants, and by vir- 
tue of this Pꝛoceſs did Attach the Goods: And further ſets fozth , 
Chat the ſaid Alport, one other of the Defendants, did require theſe 
= Sergeants to execute this P2oceſs. And demands judgment {i 
10. -- ent 7. * - 
The Plaintiff replies, After p2oteſtation.that the Goods were not 
of ſuch a value, he pleads de injuria ſua propria they took the Goopg, 
abſque hoc that I. Wells the Plaintiff did ever Account within the ji 
riſoiction of the Court, oꝛ was found in Arrearaſtes, oz that he did 
Defendants demur. a 
The Cale is pot pa ed! 
Five perſons are ſued fo2 taking of Goos: Two lay they are 
Decrgeants at Mace within Norwich, an Attachment comes to them 
be ſerved per Bona & Catalla af ti Plaintiff to appear; and by 
tile ol this Attachment they took theſe Goods. Say the Sheriſts, 


ever bozrow of Alport 141. Et hoc paratus eſt verificare# To this the 


Action 
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Action was commenced within the Juriſdiaion of our Court agatnſt 
this Wells, and as our duty was, we granted out an Attachment to 
take theſe Goods. Saith Alport, J had a Suit there againſt the 
Party, and J deſired them to grant out an Attachment. And 

Baldwin. Me conceive this is a good Juſtification. , and the Tra- 
verſe in the Replication is idle. It is the duty of the Sheriffs to ju- 
ſtifie, the Bailiffs are not to queſtion. 10 Rep. Caſe of the Marſhalſea. 
De doth not induce his Traverſe, neither doth he tell you where the 
Juriſdiction was. But abſque hoc the Cauſe was within the Jurtifot- 
tion of the Court, So that the Defendant is to make good by this 
Traverſe, 1. The Right of Action: 2. The Locality. 

Jones Serjeant pro Querente. 

By pꝛoteſtation that rhe Goods are not of the value of 80 J. but 
he pleads the Account was oot within the Juriſsictton of the Court. 
He hath no time to plead to the Juriſoiction now, but to take advan- 
tage of the Defendants plea. By the demurrer it appears ns Account 
was within the Jurisdiction of the Court. This being matter of Fact, 
is conkeſſed. | | | 

Baldwin. A demurrer is a confeſſion of every thing well pleaded 
Our demurrer points to what is idle, and to no purpoſe, 

Wild Juſtice. Upon every Juſticies where the Court goes by At- 
tachment, they may, if this were ſo, take all the Goods they had. 
But this is only to appear, and the Goods are to be particulartzed 
fo2 two Reaſons: x, That it may be known what is foxfeited. 2. That 
the diſtceſs might not be unreaſonable. 

Vaughan Chief Juſtice. . 

Attachment is no Foxfeiture of the Goods in all Caſes, This At- 
tachment is no Foxfeiture, but an inkoꝛcement of Summons. 

. Windham Juſfice, They will Attach ſo many Goods as may be able 
to anſwer the debt. Jn all Caſes of Juſticies Summons goes out; 
and I think, if ſo be he appear not, the Goods are foyfeited, 

Ellis Juſtice. If the point of Juriſoiaton be not pleaded well, the 
demurrer is no Confeſſion, Upon a Juſticies thep many times ſweep 
away all the Goods ; but if the party appear, and put in Pledges, 
they are releaſed, 

Quere. 


Thacker's Caſe. 3 &# & >. -% 


I. T. ſeiſed of Houſe and Lands, makes his Will, and gives it to 
bis Son Robert, upon Condition that he pay to his two Siſters 
5 |. per Annum to each, by four quarterly payments ; the firſt pay- 
ment to begin at ſuch Feaft as ſhall firſt happen after his and his wifes 
deceaſe. Afterwards he gives 50s. out of the Rents, 

—Serjeant. | = 
There is a diverſity where the mony to be paid is a ſum in groſs, 
whether it is entire on the Land, oꝛ not; oꝛ whether it be to be paid in 
præſenti oʒ ſuturo; if ſo, this ſhall — the Eſtate in fe. But if 
| | g an 
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an Annual Kent oz Sum be to be paid out of the p2ofits,this makes no 
larger Eſtate than the wozds will bear. | 
Peoz the firft part of the Diverſity, vid. 
Broke Teſt. 78. pl. 18. ; 
This Book compares it toa Bargain and Sale fo2 mony. 

Pell and Brown's Caſe. 8 
Wellock and Hammonds Caſe. 5 2 fy 6 fe fun 
Boraſton's Caſe, 3 Rep. SIO as 
Collyer's Caſe, 6 Rep. fo. 16. 
£02 the me — > the — , | 

yer 371. Croke Car. 157. an apman, And Jones. Rep. 2 Tl. 
meſme Caſe. * = a at — % [oh ELL. 2 
Siſe Ser jeant contra. | 
Here a f ſhall paſs. Paying generally makes a Fie; paying pear⸗ 
ly out of the pzofits alters the caſe. Jf it be given ſo to any one that 
is not Heir at Law, it is a Condition: J conceive it is a Rent-charge 5 
upon the Land. Now take it upon the Reaſon of Collyers's Caſe : It 
here be a poſſibility, that Roberr ſhall loſe by what he pays under that 
6ompulſary Condition; Robert is at his peril to pay the quarterly 
payment, 
Vaughan Chief Juſtice. 
Two things are to be conſidered : 
1. Foꝛ the benefit of the Deviſtes. 
2. F02 the benefit of the Legattes. 5M 
ve did intend this Land particularly to be charged with theſe Le- 
The Entry of the Heir is not always intended by the way of a Con⸗ 
dition: But ſometimes tt ſhall be lookt upon as an Erecutozy Devile, 
dn as a Limitation. J give Land to A. on Condition he ſhall pay-B. 
10 J. if he do not, B. ſhall enter. 

This is no advantage to the Heir to enter. 

Ellis Juſtice. In ſome Caſes paying ſhall not make a Fee. 

If it be apparent therere is a loſs o; peril, a Fi paſſeth, 


r 


A 
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Mellor verſus R. H. Mary Overton, & W. H. 
Executors to Sir Andrew Corbet. 


"T''\Þe Plaintiff declares, That the Teſtatoz by Obligation was Debt. 
bound to the Plaintiff in 401. to be paid upon demand; 

and that he required tbe Teſtatoz in his life time, and the 
Defendants ſince his death to pay, and that they have not paid it. 
The Defendants plead ſeveral pleas: RH. pleads in abatement. that 
the laid Sir Andrew Corbet died Inteſtate, and that the Biſhop 
granted to him Letters of Adminiſtration , and ſaith , that be was 
never Crecutoz, but Adminiſtratoz, and demands Judgment of the 
CUrit. To this it is demurred, becauſe he doth not ſhew the Letters 
of Adminiſtration. The other two Defendants ſay, fully adminiſtred 
on the 27rh day of March 1664. and that befoze the ſaid 27th day of 
March, they had no notice at all of this Action bzought by the Platn- 
tiff, and that from and after that time they had not Aſſets, Upon this 
the Plaintiff demurs, 

Vaughan: As to the firſt point, when the Defcndant pleads Letters 
of Adminiſtration in bar, he need not ſay hic in Curia prolat. It 
J bzing the Action, and intitle my ſelf to the Action ; J muſt ſhew 
fozth the Adminiſtration; but if J plead in bar, J need not therefoze, 
as to this point Judgment was given fo2 the Defendant, who pleaded 
fn Abatement. 

Upon the other point; Thether as this Caſe is, the Defendant 
may plead he had no notice, o2 elſe he muſt plead (as the old way is) 
he had fully adminiſtred die impetrationis brevis. 

e are all of opinion, that this is not a good plea, to ſay he 
had no notiee of the Crit ſuch a day; the Book of 2 H.4.fo. 2 1. Swin- 
nertons Caſe, hath given occaſion ts this new way of pleading; he 
pleads there, that the TUrit was purchaſed in the County of Middleſex, 
and he was continually demurrant in London, and ſaid , he hav fully 
avminiſtred the ſaid 200 Marks befoze he had notice of the TUrtt 
purchaſed ; and agreed there he may ſo plead. 

But in our Caſe here is no ſuch thing , but pleading generally. 
Dyer fo.32. pl.2. Erecuto? pleads fully adminiſtred, and upon Evi⸗ 
dence it was urged fo2 the Defendant that he had paid divers Debts 
by Contract; but the Court was againſt it, becauſe he was not 
compellable to pay ſuch Debts ; but if they had been Debts due by 
obligation, the Defendant might have ſaid he had paid the Ocbts. 
Gg 2 | | befo:e 


a 
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before the CUrit purchafed, as was agreed by the Court, Jf this 
ſhould be admitted, it would alter the whole Courſe of pleading in 


other caſes. Jf De 
plead that bg 1 
Meir chall not pfeav 


but 


ug 
had nothing by* 


dt be bzought againſt an heir, may 
ng whe he had notice pk this 
e di 


nt 
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tionis brevis. One Caſe J will open to vou, More Trin. 44 El.(Rot.1 920.) 


fo. 67 8. Scarles Caſe. Debt agatnſt Erecutoz by oꝛiginal, he pleads a 


recovery in the Court of J. and that ultra he had not goods; the 
Recovery was after the Teſte of the oziginal, but the Defendant 
averred that he had not notice of the oziginal. In that caſe Judgment 
was given foz the Defendant. But J cauſed the Bolt to be ſearched, 
and the Roll is accozding as the Book ſalth, i.e. he pleads no notice; 
but the Judgment was given upon another thing. It was reſolved, 
that was not material, whether there were notice, oꝛ not notice in that 


Caſe. 


Another point reſolved was, if a man ſues auainſt Executoz. and 


gives notice, pet the 
Cre dito. if there be no fraud. 


dut the Judgment is grounded upon the o 
regarded in the Cale, becaule there mas a 


riour Court. 


Me give Judgment fo2 the Pl 
good. 


Defendant may conſeſs the Action to another 


It is not demurred upon the notice; 


* 


point, and notice not 
ecovery in another Inle⸗ 


aintiff, and that the Plea is not 
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Pearſon verſus Humes. 


Ebt upon a Bond of 50 l. the Condition (s, if J. S. J. H. and Debt. 


I) JM their Yeirs, Executozs, Adminiſtratozs, o2 Alſigns do 
pay to the above-named Thomas Pearſon, his Executoꝛs, Ad- 
miniſtratoꝛs and Aſſigns, all ſuch ſum oꝛ ſums of money which are 
due and payable, o2 lafd out in ſeveral Suits in Chancery, o; here- 
alter thay be laid out betwirt ac. which ſaid Suits are foz the reco- 
very of ſuch any ſuch things, and which ſaid ſums are to be paid 
ypon demand to the ſaid Thomas Pearſon, then the obligation to be 
bold. To this the Defendant hach demurred, becauſe the condition 
is againſt L. am. 


Brome Serjant fo2 the Defendant. | | 
A (peak to this point: The Condition is to pay not only ſuch Fees 
as ſhall be due, but ſuch as are due. Now it appears (ome were due, 
and whether it be good fo them is the main Queſtion. 

JI concetve the Bond and Condition are all void. 
9 I, It appears not what is due, and ſo he knows not what to ten⸗ 

er. | 

2. Hexe is one entire Contract and Agreement, and (o its Mainte⸗ 
nance foz the whole. Jf the Actions had bien determined, it had bien 
a good Bond. Coke Lit. 368. Maintenante fs an upholding oz counte- 
nancing by a perſon that hath no intereſt in it, 


_ ———Serjant pro Querente. 1 | 

It is not Maintenance: 2 Inſt.2 12. Maintenance is an unlaintul 
upholding in a Cauſe depending in Sutt by mozd, witing; counte⸗ 
nance, 92 deed; but in our Caſe, he being Attozney in the Court, he 
bath laid out Moneys, ſa fo2 that J think it is laivful, 2 Init. 564. 
Crok. Jac. fo. 520. Bradford and Woodliouſe. Hobart fo. 67, 68. Wor- 
thingtons Caſe. 5 H.7.20.b. Stiles 18 3,184. Smith and Andrews. 

Pere is no act committed. Suppoſe it be Maintenance, it is but 
an intention, and no act done. | | 

Vaughan Chief Juſtice to this ſaint That fs nothing, fo2 the 

Bond is meerly vold, if it be unlawful to be done, though it be not 
done, as a Bond to kill a man. | 

Serjeant: Another point is, It there be ſeveral things in the Con- 
dition of a Bond, and ſome are good, and ſome are void in _ 
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yet whether it ſhall be good fo2 thoſe that are good , Hobart fo! 
Norton and Simm's Caſe. If a Bond be made void by Dtatute Lay 


its void in the whole, Flicer at Gomgon Law, as upon Star. 23 H 
a Sheriff cnet it be ee wi Lp ang hie to 
due Oebt, the whote is Void, dut the Com w doth diode, 
and having made void that that is againſt Law, lets the reſt ſtand; 
it map be good foz gart, and the Bond enfozceth the perfozmance of 
it. In our Caſe ns Gracie Tait; the-Bond-ſhalF be void , and it is 
not unlawful fo2 a man to take ſecurity fo2 what is due; if the other 
be bad, pet this is good, 14 H. 8. 26, 27. and 5 Rep. 22. Laughters 
Cafe.” © 918 — a | 
Vaughan Chief Juſtice: J have a Suit with J. S. a third man 
comes to my Attozney and ſaith, Whatever you expend upon the Suit, 
I will ſee it paid. The Queſtion is not about the party himſelf, the 
party muſt pay ; but how come the third perſons that are Sureties to - 
be free from Maintenance? Ik they come and ſay they will do Keb 
is no Malntenance; if they do it, it is Maintenance. On ths othe 
ſide, Jf J give ſuch a Bond topay,why may not J bing Security to 
pay it: - | ee ppg 3 
Windham Juſtice : | n een, 5 
Theſe may have part in Jntereff, and ſo they may joyn, as Leſſtes, » 
gc. upon the pleading, becauſe it may be Maintenance, and map not 
be Maintenance, and nothing appears one way oz other, you ſhould 
not have hut bim up by demurrer ; but you ought to have pleaded 
this Bond was entred into fo2 undue Maintenance, and fo pou 
would have given him oppoztunity to diſcover it to the Judges. 
Atkins Juſtice : 7 eng OB Hs Ts nee. 
The difference as to a Bond being void in part by Act of Parlia- 
ment, and at Common Law hath been rightly taken. The Suit being 
depending, the party may ſecure his Attozney ; but what hath a 
Surety to do it: | 
Ellis Juſtice : 0 8 1 
Here by this demurrer you tye him up. whereas this is not unlawful 
fo an Attozney ; but foz a Stranger you might have ſald, this 
Bond is made fo2 unlawful Maintenance: might not he come and 
reply, J have an Intereſt? but you have girt Him up. Te must 
judge, and it map be one way o2 another, and whether we ſhall pꝛe⸗ 
ſume that which is iniquum in Lege is the Queſtion. Foz Fees paſt 
the Attozney map lawfully take Security of a Stranger; nom 
tbough the other falls out to be unlawful, pet it is good koz thoſe 
things which are lawful. There one thing is good, and another 
void by Common Law, the Bond ſhall hold foz that that is good. 


Judgment pro Querente. 


Mich. 3 Car. zC B. 


Aſhby & Uxor verſus Billingſly & en, 


2 Auen on the Caſe fo woꝛds: 
Jexabel yourDaughter hath a falſe Key, and hath ſtollen 10s. Parols. 
out of my Box. 
Brome Serjant: To ſay the bath fkollen 10s. is Actionable ; but 
as theſe woꝛds are laid, it doth not intitle to an A tion. Fezabel your 
Daughter, (Franciſcam innuendo) thall not help it. Velv. fo. 2 1. an 
Innuendo ſhall not beget an Action. 
Fezabel your Daughter, (Innuendo Frances your Daughter) I think 
will not help it, becauſe it is not averred the had a Daughter. 
Wild Juſtice, Dixit de theſe wozds following will help it, and 
the Jury find they were ſpoken of her, 
Vaughan Chief Juſtice: Jezabel is taken proverbially fo2 a name 
of Repzoach, and ſo J think a good Action lies: Ad quod cætert gon- 
cordarunt ; no moze Coſts than Damages. k 
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Anony mus. 1. 
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Vanghan Chief Juſtice: 


e Caſe is upon the Clauſe of a ill; the wozds are, I will 
and bequeath (the Lands in queſtion) ro my Wife, during her 
natural life, and after by her to be diſpoſed to ſuch of my Children as 
ſhe ſhall think fit. The Queſtion is, Mhat Eſtate the wife hath? A 
Devile to another to diſpoſe as he ſhall think fit, oz at his diſcretion, 
is an Eſtate in Fee. J agree the Caſes: J know no difference be- 
twin deviſing Land to be diſpoſed of by him, and to be diſpoſed at 
bis will and pleaſure. 

But in our Caſe, J hold the wife hath no Eſtate in Fe ; the hath 
only an Eſtate fo2 life, but there is a power in her to ſpecifie an 
Eſtate to another: As, J Covenant to demiſe Lands to ſuch per⸗ 
ſons, fo2 as many years as J. S. ſhall diſpoſe it to; now here is nothing 


by way of gift, but a power of ſpecification , and therefoze the woꝛd 


(Diſpoſe) carries no Fre. This wozd (Diſpoſe) cannot ſigniſie give, 
fo2 none can diſpoſe of mote than he hath, and here is an Eſtate foz 
life only to the wife. Let us turn the wozws equivalently : I will 
and bequeath the Lands in Queſtion at my Wives diſpoſe, to ſuch of 
my Children as ſhe {hall think fit. Mow this way, the Childzen do 


take it erpzeſly by the gift of the Teffatoz ; and the wozds (at her 


diſpoſe) are with relation to the Childzen, and not to the Eſtate; and 
when ſhe hath diſpoſed of it to any Child, that Child ſhall have but 
an Eſtate fo2 life; ſhe hath the nomination oz ſpecification: But my 
B2others are againſt my opinion. Et il dit ſubiraſcens, Sententiæ nume- 
rantur, non ponderantur. | = 


Paſch. 2 Car. C. B. þ 


Mary Holcroft verſus Dickenfon. 


X N Action on the Caſe upo 
* the the of Ne 


marry her; and lays, That this the 55 F yr 1 K da⸗ 
nn. Arreit of Judg⸗ 


mage of 100 Pounds: Uerdict foz the 
ment. . 
Argued by the Court ſeriatim. 


Ellis Juſtice: + — op 
It þath bien moved in Arreſt of Judgment, that the Action-lies 


not. | | 45 ; 

1. Here is no tonſideration, except Spiritual matter, and ſuch 
whereof our Law can take no notice; there is not Quid pro quo. 

4. It is ſucha Conſideration which is not poſſible in the power of 
the Defendant to perfozm : Foz in this caſe, without another Ac to 
be done (that is to ſay) by the Pꝛieſt, there can be no Marriage at 
all. Several Caſes have been put, Coke 4. fo.29. Buntings Caſe, the 
Conuſance of the right of Marriage doth belong to the Eccleſiaſtical 
Court. 7 H. 6. fo. 1. One bargatned that another ſhould have his 
Daughter; there was not Quid pro quo, 45 Ed. 3. 24. Jf a man Eo⸗ 
venant by Died to marry ſuch an one, it is good; if without Died, 
it is of Eccleſiaſtical Conuſance. x4 Ed. 4. 6. Jf a man pꝛomiſe 
201. in marriage with his Daughter, it is of Eccleſiaſtical Conu- 
ſance, Ik a man pꝛomiſe a certain ſum ok Mony to another ta 


marty his Daughter. no Action lies at Common Law; it is a cauſe 


of Patrimonp, by Choke and Littleton, agrieing with the Baſter of 
the Rolls, 19 Ed.4.10. 20 Ed.q.3. | 

Notwithſtanding the opinion of all theſe Books, I conceive the 
— — well bzought, and that Judgment ought to be given fo2 the 

a n * | * 

Wy Reaſon is, Here is a mutual Contract betwirt the parties 
about a lawful thing, and J hold it is not mirly a Sptritaal act. 
True, Eccleſiaſtical Courts have Conulance ot it. Ik one pleads; 
Nient accouple en loyal Matrimony , they ſhall judge and bind us; 
but if he plead Nient {a feme, it ſhall be tried by Common Law. 
Anciently Marriage did not belong to the Eccleſtaſtical Court; not 
till che time of Pope Alexander the Third. Selden will tell you 
what the rights of Marriage were oziginally, it was not a thing of 


Eccleũaſtical Jurisdiction. If a Suit were in this Court concerning 


- Parriage to be executed in ſpecie, we have nothing to do in it; 
when there is actus contra actum, Action will lye at Common Law. 
Ile bzing not the Action to meddle with the Marriage, but fo2 the 
Damages, that he hath not taken her accozding to his P2zomile. 
Fitzherbert N. B. 44. a. 120. k. Brook pl. 108. Action on the Caſe. Marriage 
ts aconſideration the Common Law takes notice of, I J Covenant 
in conſideration of Marriage, that J — ſeiſed, gc. this — 
| | raiſe 


n a P2omiſe : The Plaintiff dee 4 gion fur 
November 21 Car. a. in conſideration le Caſe fur 
the did allume and p2omile to marry the 'Defendant within a Fozt- Aſfumpſit. 
night, tbe Defenvant did aſſume and pꝛomiſe within a Foztnight to . Sod. Ap 
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raiſe a 900d uſe, Plowd. 305. Fith. N. B. 2 120. If one nzomile 20 1 
to another to marry his Daughter , an 90 of Debt lies, Broke 
Debt 107. Doctor & Stud fo. 104. 

Later Authoztties are full. Dyer 272. pl. 32. an Action on the * 
upon a pzomiſe of 20 l. made to the Plaintiff by the Defendant | 

conſideration the Plaintiff hap taken to wife the Cozen of the de 
—— good, with a ſpecial requeſt latd. - 
J will give as much as I give with other my Daughters ; an 
Action'sn the Cate lies againſt Exerutoꝛs, Crok. Jac. Sanders * 
Eſterby, Stretcher and Parkers Caſe. After theſe times Preſivents 
are -innutneroble, 
Therefoze I hold Judgment pro Querente. 

Atkins Juſtice: J am fo2 Judgment for the Plaintiff. 

It hath been ſtrongly objected, that here is nothing inthe Caſe, but 
what is of meer Eccleſiaftical Conuſance. In the ancient Year- 
Books the matter is much diſputed, vet the Year-Books are with ſome 
diſtinction, 45 Ed.3.24. If the Pzomiſe to niarry be by Died, then 
its triable at A Law, otherwife not if without Deed. Ficzh, 
N. B. 120. 17 Ed. 9 Ed 4. 10. 22 Aſſ pl. 70. By which you may 
ſee the Ancient 255 ire not agrieable in this point, 14 Ed. 4.6. there 
the diſtinction is moze nice. It the Defendant pꝛomiſe 20 l. to 
marry his Daughter, it * determinable at Common Law; but i 
RE you: 20 J. with his Daughter, this ought to be ſued 
in the 20 Ed. 4. fo. 3. Nele was there ol a different 
opinion, and e Cithes. 

Later Authozities are full. 

Object. This 1 the Common Law Courts to Pzomiſrs of 
* was in troubleſom times. 

p. Stretcher and Parkers Caſe was befoze the troubleſom times, 
34 1. 1 Rolls Abr. 22. Hill. 14 Jac. 1 Rolls Abr. fo. 14. pl Sanders 
and Eſterby. Trin 10 Car. Chapmans Caſe. Paſch. 5 Car. Nortons Caſe. 
It is not foz us to go contrariant to theſe Judgments ; that which 
toucheth Batrimony, whether lawful oz not lawful, ought to be tried 
in the Spiritual Court; but in our Cale the Spiritual Court can- 
not give remedy foz Damages. 

Ob ct. Its not a tempozal Damage. 

p. It is: Marriage to a Moman eſpecially, is an apvancement 

02 447 4 Rep. Ann Davies Caſe. Loſs of Matrimonp is a 

tempoꝛal loſs, Trin as Jac. B. R. 1 Rolls Abr. 35.Tonſons Caſe, and in⸗ 

numerable Caſes mope. J hold Judgment ought to be fo2 the Plaintiff. 
Windham Juſtice pro Querente. 

An Action upon the Caſe upon a Pzomiſe foz a Potion , this is 
not otir Caſe pzoperly ; and the Caſes cited are put where Marriage | 
was conſummared. In our Caſe there is na Marriage, no may 
whereby the Eccleſlaſtical Court can be entitled to it. The Books 
ſpeak much of the conſideration of the Act being grounded upon Ec- 
cleſiaftical matter, that therefoze it ought to be queſtioned there 
yet the Books all aprt, that if there be a tempozal matter doth 
interpoſe whereupon the Ation is groundep,remedy may be han at. the 
Common Low;a man may ſize fo2 one thing in the EccleſlaſticatCourt, 
and at Common Law too.s ie lues fo2 a Penſſon pꝛoperly 9 
ritual Coutt; yet if it be u on a Gant by the Parſon and Patt — 
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he map ſue fo2 it at the Common Law; that Caſe 45 Ed. 3. 24. which 


puts the diſtinction of a Ded and no Deed, J cannot underſtand the 

difference. Foz one is as much a tempozal act as the other is; the 
Caſes are infinite. Pou will nor kind a Caſe as ours is, where the 
Marriage is not conſummate. As our Caſe is, J think the Action 
will lye: here is a mutual Dꝛomiſe. Mutual Pꝛomiſes are good 
Conſiderations to ſuppoꝛt Actions upon the Caſe ; in our Caſe there 
is a mutual Pꝛomiſe, and a Pꝛomiſe of Marriage too, than which ts 
no greater Conſideration, 

Object. Here is an att to be done by another, and perhaps the party 
may be within Age. 

Reſp. (Within Age ſhall not be pꝛeſumed. If J undertake to do an 
act, whereto a third perſon muſt concur, J muſt pꝛocure him to do it. 
And there may be a very great tempozal loſs : Ann Davies Caſe ; the 
ground of the Action there was koz lofing her pꝛeferment, Hobart 
p.10. Grieſly and Lowther. Rolls x Abridg. fo. 19. Hutton p. 12. 1 Rolls 
Abr. fo. 22. Stretch and Parker. This is a clear Authozity, and the 
Keaſon is clear, and grounded upon a future Pꝛomile. J hold 
Judgment ought to be given fo2 the Plaintiff, | 


Chief Juſtice Vaughan pro Defendente. | 

Actions upon the Caſe have increaſed much ſince the Queens time. 
Late Authozities in the Troubleſom times are of no moment. The 
Caſe of Stretch and Parker in Car 1. is but a ſingle Judgment. No 
queſtion there are many. Eccleſiaſtical matters upon which may be 
tempozal Contracts, Mow FJ fhall come ts ſhew how this matter 
doth differ from the other Caſes. J ſhall firſt look over the Be- 
1. J except to the Declaration: She ſaith , In conſideration ſhe 
had promiſed to rake him to Husband, within two weeks ſpace he pro- 
miſed to Marry her: But when ſhe cames to alledge the matter in 
fact, that ſhe was parata & obculic ſe, &c. but ſaith not infra duas Sep- 
timanas, as the Pꝛomiſe is. 

2. Except. Nlhen one is to do an act, and a third perſon is requiſite 
to that act, if one would intitle himſelf to an Action, he ought erpeeſly 
to ſhew the ack was ſo offered to be done as it ought to be done. as 
with a Pzteſt and other circumſtances in our Caſe. It is not ſaid, 
the tendered at the Chutch, noꝛ when any Miniſter was by. 

Now to the Point: | 

A Pꝛomiſe to take one to Husband abſolutely, notwithſtanding 
any impediment ; this is not a good Pꝛomiſe, and the impediments 
of Marriage are to be judged in the Spiritual Court; and this 
Reaſon differs this Cale from the ret, Ik a man call anather He- 
retick, an Action lies not here, becauſe if the Oefendant juſtifie, this 
Court cannot judge of it: And ſo is our Caſe, if ſe pꝛomiſed to 
marry him abſolutely,and anAction bzought againſt her. here ſhe cannot 
alleadge an Impediment, as ſhe might do ta the Eccleſtaſtical Court,. 
and the Þ2omiſe in Queſtion muſt be neceſſarily intended, tf there 
were no impediment ; the Book of 14 Ed.. 6: this is expꝛeſly by way 
of Contract. and not as a Matriage poꝛtion. The Judgment was final, 
and they all ſaid it was of Eccleſiaſtical Conuſance, 45 Ed. 3. fo. 24. 
Covenant to marry by Died ts * , * Died its of _ 

2 aſtica 
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aſtical Conuſante. 22 Aſſ pl 7. Der. Br.x 34. is a ſudden Opinion, Firz- 
herberts Opinion hath lev many into a miſtake, 44 Letter E. its founded 
upon this very Book of 22 Aſſiſe, he not taking notice of the viffe- 
rence of Died, and without Deep. | 

Now J ſhall put this as a ſingle Caſe. 

The Pꝛomiſe made by Mary was expꝛeſly to take him to Husband 
befoze ſuch a time; its nudum pactum, and no Conſideration. J 
ſhall agrie accoding to the common Cafe. It A. is bound to enfeoffe 
B. by ſuch a day, and B. refuſeth, and the Bond is ſued, its a good 
plea to ſap he was ready and offered, and he refuſed. It Mary had 
entred into Bond to marry him by ſuch a day, and he had ſued it, it 
had bien a good plea in this caſe fo2 her to ſay, She offered and he re- 
kuſed. In our Caſe it is otherwiſe; this Caſe is void fox want of 
recompence , fo2 the perfozmance of a thing p2omiled ; this hath 
nothing in it but a bare Pactum. RE | 

The next thing to difference it from other Caſes is this: She 
thall never have an Action unleſs ſhe make it good on her part, and ſhe 
can never make it good on her part as this Pꝛomiſe is; if ſhe de- 
mand the Recompence che doth perkozm her part; its neceſſary he 
perfozm his part, and then they are Man and TUife. No ſuch act 
recipzocal is a good conſideration in this caſe. One of full Age 
marries one under Age, che may diſſent. In conſideration you will 
promiſe to lye with me in the ſame Bed, I promiſe to lye in the ſame 
Bed with you. This is a parallel Pꝛomiſe, the : perfozmance of one 
part doth perfozm the other. In conſideration you will hold my hand 
with yours, I will hold yours with mine. That which is ſuppoſed to be 
a Conſideration, is a direct conſequence ; If you read a Deed in my 
hearing, I promiſe to hear it. | 

Soto? default in pleading and other Reaſons , J hold Judgment 
ought to be given ko2 the Defendant, 


Termino Hillarii, 


26 & 27 Car. 2. in Com. Ban. 
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Bird verſus Kirkby. 


Treſpaſs and Fjement. 


Kanno? of F. and that long beſoꝛe the Treſpaſs John Kirkby 
Denioz was ſeiſed of the ſame in fee accoꝛding to the cuſtom, 
and that x May 1646. he did ſurrender them to the uſe of himſelf fo2 
like, and afrerwards to the uſe of William Kirkby, Son of Anthony 
Kirkby fo2 his life, and after to the uſe of William Kirkby the younger 
and his Yeirs, and they find an admittance, William Kirkby enters in 
the life of John Kirkby,and ſurrenders all theſe Pꝛemiſſes to the uſe of 
M.S. in Fee, Leſſoꝛ of the Plaintiff, John Kirkby dies, William Kirkby 
in remainder afterwards entred, and Anno 167 1. a Common Recos 
very was ſuffered at a Court held in the laid Panno?2,. accozding ta 
— — of the Mannoꝛz to the uſe of George Kik by Delendant, and 
is Detrs. 
1. Qu. If this be a Fozkeiture. 
Turner Serjant: S E T 
* 1 be a Foxfeiture, becauſe he comes in by the admittance 
of the Low. | 3 | 
But the Queſtion is, CUhether it be ſo extinguiſhed , that the re- 
mainder man may come, in after the ſurrender? Ye may. Vid. Crok. 
Car.204Kitig verſus Lord. n 
Object. 9 Rep. Margaret Podgers Caſe. In that caſe they were to 
take ſucceſſivè; he that was ſecond in remainder could not come in 
till firſt Tenant fo2 life was dead; but the intereſt he had in the Copp⸗ 
hold Eſtate was determined by his taking the Bargain and Sale. | 
- Reſp. But out Caſe differs, fo in our Caſe it wozks by way of 
| ment, Dyer 264. Godb. 120. 
Seys Serjant : Y. | OO 
The Cale is this; Copyholder foz life ; Remalnder fo2 life, Rez 
mainder in Fie; a Surrender is made by him in Remainder fo2 life 
to the uſe of the Leſſoꝛ of the Plaintiff; after he that is Tenant fo 
life of the Copyhold ſuffers a Common Recovery to the uſe of another 
in Fee. | 8 | = _ 
The Queſtion is, Ik he in Remainder is let in by this, and the 
Eſtate fo? life fozfeited 02 extinguithed, 5 q 


7 | "The Lands in Queſtion are cuſtomary Lands; and held of the 
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I think it is a Fozfeiture, and he in Remainder may not take 
anvantage of the Eſtate fozfeited, but that the Lozy muſt, It is a 
Foxfeiture, though-it cannot pzejudice him tn Remainder , fag when 
the firſt man is dead, his Eſtate is let in. Tenant foz like, Remain⸗ 
der fo2 life, Remainder in te, Tenant-fo2 lifeicommits'aFoxfeiture, 
he in Remainder fo2 life ſhall not enter, but the Loꝛd and he ſhall klep 
it during the life of him who committed the Fozfeiture ; but it hall 
not deſtroy the Remainder, 9 Rep. 107. Podgers Caſe. Rol. 1 Abr. tit. 
Copyholds 509. 14; Eaſt and Hardings Caſe. Jones Rep. 229. King and 
Loder, alias Lord. 


Ellis Juſtice 2 | 


cauſe he comes in by admittance, and the Loꝛd hath diſpenſed with 
him. And if there be a Fozfeiture, the Lozv muſt take advantage of 
it, and not any of thoſe in Remainder. Copyholder ko; life ſuffers 
a Recovery; this is no Fozfeiture neither: ik it be, the Lozd muſt 
take advantage of it, ad quod cæteri concordarunt. 


rr 


Coppholder foz life ſurrenders in Fig; this is no Foxfeiture , be- , 


Term. Trinitatis, 


25 Car. 2. in B. C. 
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Fowle & alii Demandants verſus Double Tenant. 


Ser jeaut pro Querente. 


Argued = 
Baldwin pro Tenente. 


140 Acres of Land, &c. in A. B. and C. in tbe County of Suſ- Remainder, 


Fro az in Remainder de quarti parte of four Meſſuages, Formedon in 


ſex : The Caſe wag , Peter Farden , ſelſed in Fi of a fourth 

part of the ſaid Lands, bad iCue tbꝛ Daughters, Mary, Lucy, and 
Ruth; he makes a Feoffment in fee to the uſe of Mary, and the Heirs 
of her Body, the Remainder to Lucy and Ruth, and their Heirs 
Mary being Tenant in tail, takes Double the Tenant to Dusband. 
She and Double her Yusband levy a Fine ſur Coniſance de droit, &c. 
with warranty againſt them and the Heirs of Mary; the uſe is to the 
Yusband and (Wife foz life, the Remainder to the Yeirs of their twa 
Bodies, the Remainder to the right Peirs of the Pusband. Mary 
the Wife dyes without iſſue ; the Dusband being in poſſefſion , the 
Other tio Siſters bzing a TUrit of Fozmedon in Remainder againſt 
him. To part of the Lands, i e. One hundzed Acres, the Tenant 
pleads Non · tenure, and that ſuch a one was Tenant, As to the reit 
be pleads this Fine with warranty. | 

—— Serjeant ercepted to the firſf plea of Non-tenure. 

The plea of Non tenure is not goon: Foz, | 
1. He faith nat in which of theſe Talons the Land voth lye , (fo2 
they are in ther Towns.) 33 H. 6. 5x. Digeſt of Writs fo. 241. b. 5 
Ed. 3. 18, Britton cap. 84. 5o Ed. 3. 140. The Reafon is; It Non- 
renure of part ſhould be found fo2 the Tenant, the Sheriff cannot ves 
liver Seiſin. De ought to have ſet foztþ how many lye in A. how many 
in B. and how many in C. : | 8 | 

2. Non-tenure is pleated ; but ſaith he, R. R. is Tenant, & eodem 
die and ever after was ſeiſed. He ought to have ſaid, he was Tenant 
the day of the CUrit purchaſed. | = | 


20Ed. 


| Trin.25.Car. 2. + Wo 


2.6 Ed. 3. Brook Expoſ. parolx pl. 37. 
To anlłwer the Plea in bar, my Exceptions are: 
1. They have not well pleaded the Fine. | 
2. The warranty is defeated, ozneyer gttach't, o2 it wozks no dil⸗ 
| contqwancs and to ſhall not bar the demanvant; The Caſe ij; 

Peter Fardefi was ſeiſed in ſte, and makes aFeoffment.to the uſe of 
bimCelf , and the Heirs males of his Body, and after to the uſe of 
Mary his Daughter in tail, and after to Lucy and Ruth in fee. Peter 
- dyes without ifſue male, Mary enters and dyes without iſſue; but 
Mary and Double her Bus band levy a Fine of the third part, and war⸗ 
rant againſt them and the Heirs ol Mary, and this is to the uſe ol Double 
and Mary in tail, Rematnder to the Dusband in fie. The warranty 
Veſceivs upon the two other Siſters. Quzre if it be a bar. 

The Fine is not well pleaded. 

x. Here is a fine levied de quarta parte meſſuag. and One hundzed _ 
and fozty Acres, without ſaytng into how many parts to be divided. 
x Leon. 115. Charnock and Worſley's Caſe? 

2. Upon the per Nomen. And then the Caſe is, A Fine ſuc coni- 
ſance de droit of a fourth part of a Peſſuage, and ſo many Acres per 
nomen of a third part. Plowd. 15 1. Throckmorton and Tracy. Croke 
El. 661. Gays Caſe. One grants tenementa prædicta per nomen of a 
Meſſuage which A. P. held fo2 life; and reſolved to be an incurable 
fault; fozit is not alledged that he granted the Tenement in Never⸗ 
lion, and the per nomen will not help it. They ſhould have aver⸗ 
red the third part whereof the Fine was levied, and the fourth part are 
one and ſame. Trin. 13 Car: 1. Vermudens Caſe. ' = 

Nom to the warranty. This warranty ſhall not bar. 

1. Foz it is defeated ; Littleton Sect. 743. it being levied to the uſe 
of him and her, the Remainver to his Heirs. 3 H. 7. 9. 9 H. 4. 8. 

2. Ik it be not defeated, pet it cannot fir upon the Demandants: 
fo being levied by Baron & Feme joyntlp, he ſurviving, the warranty 
ſhall attach in him; he is the party that made the warranty. 29 Aſſ. 34. 
Bold and Veſey s Caſe. . 

3. This Fine wozks no diſcontinuance. Jf the Daughters enfep 
were congeable, and not taken away, then it cannot bar. Croke Eliz. 
602. Keen and Copes Caſe. A Leaſe fo; Lives with warranty, made 
accozving to the Statute of 23 H. 8. Lefſoz dyes without iſſue, the 
warranty did not bind him in Remainder ; fo2 that the Leale was not 
a diſcontinuance, and the Remainder was not deveſted: Noy 66. 
meſme Caſe. Croke Car. 156. Salvin and Clark's Caſe. 10 Rep.Seymor's 
Caſe. x Inſt. fo. 380. This Fine wozking no-actual Ouſter, doth not 

put a diſturbance. Croke El. 689. 12 H. 8. 9. Fitz. Garranty 24. & 25. 

4. The Eſtate to which the Marranty 1s annexed is determined. 
44 Aſſ pl. 35. 16 Rep. 96. Scymor's Cafe. Then the Eſtate to which 
tye watranty is annexed, is determined, the warranty muſt be fo too. 
In our Caſe, the Fine is levied to the Coniſte, the warranty is annexed 
to the Coniſte s Eſtate, and that Eſtate is determined: This muſt be 
the Fenies warranty oꝛ the Husbands watranty; fox it ſhe were Tenant 
in tatl, and dye without iſſue, it is determined. The warranty from 
the Husband ſhall not hinder. | 4 
Che Plea is double: Me pleads a Fine and Garranty; and fo 
es bis Plea, ad quod ſe tenet &c. 


I pzay Judgment foz the Demandant. Ter- 
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25 Car. 2. in Com. Ban. 


Fowle verſus Double. 


Formedon in Remainder; 


Vide le Caſe deyant. 


Baldwin Serjeant pro Tenente. | 
He Queſtion is,Thether Lucy and Ruth the ſurviving Siſters, 
| be barred by the Fine and (larranty,oz not? 
is Fine and (Uarranty is a good bar. But befoze J ſpeak to 
that, I all give ſome Anſwer to the Exceptions which have bien ta- 
ken to the Tenants Plea, | | | 
1. The firſt Exception to his Plea of Non tenure was, The De- 
mandants demand a fourth part of One hundzed and fozty Acres in 
A. B. and C. the Mills. The Tenant, when he comes to plead, he 
ſaith, as to One hundzed Acres parcel, he is not Tenant ur de libero 
tenemento. Now(ſay they) he ought to ſet foꝛth how many of theſe 
hundꝛed Acres which he pleads Non-teaure do lye in A. how many in B. 
and how many in C. they being thꝛee Mills. 
Reſp. J conceive the Reaſon given by Herle in 5 Ed. 3. is no con- 
vincing Keaſon ; fo2 the Demandant may as well tak? notice who is 
Tenant, as the Tenant himſelf ; by the pleading of Non-tenure he is 
concerned only to anſwer what is in his own poſſeſſion. Another 
Reaſon is, In all Pleadings and Averments, if a man anſwer the 
Demand, it is good enough. Generally where a Tenant pleads Non- 
tenure to parcel, he ought to ſhew who is Tenant of that parcel, and 
ſo we do in this Caſe. But if you plead Non tenure generally, then 
he need not, but let the Demandant look him out. Brook Nom-tenure 


5. Britton c. 84. fo. 214. 11 H. 4. 15. That Book gives a good Rea⸗ E 
fon. 33 H. 6. 51. Theolal Dig, Bre. 243. This Exception was over- / 


ruled per Curiam. | | 
2. The ſecond Exception. The Tenant upon Non-tenure pleaded, 
De ought to ſet fozth who were Tenauts of the other Land die im- 
petrationis brevis. As that R. R. was Tenant die impetrationis brevis. 
But he ſaith codem die. 
Reſp. De ſaith that himſelf was not Tenant dic impetrationis brevis, 
but ſuch another was Tenant codem = pat can be moze _— 2 
Fo2 


| — Gf — —[h—ͥ— — III ro ner > ov 33 ————— 


Mich. 25 Car. 2. C. B. | 


—— —— * 


| F02 eodem die refers to die impetrationis brevis originalis; ad quod 


Curia concordavit. At Common Law the pleading Non-tenure to par- 
—— 2 ted all the [Atit, butYby * of Fe 3 0 . a 

p the Exc 22 cel, noſ Writ Iathbe abated, 

3. The third Exception was taken to the pleading of the Fine. A 
fine is pleaded of a fourth part of a Meſſuage, and One hundzed and 
fozty Acres of Land per nomen t third part, &cc. this is incongru; 
ous and uncertain. And thete is a diffetenre betwien the per nomen 
and the Pꝛemiſſes, and ſo not good. 

Reſp. J agrte if the per nomen be incongruous from the Pꝛemiſſes, 
it ts not good. Plowd. Com. 150. Throgmorton's Caſe. Croke Eliz, 
662. Gay and Kay's Caſe. The per nomen of a Meſſuage in Reverſton, 
will not help the Gzant in poſſeilion pleaded. But our Caſe is con- 
trary : Fo2 here is no uncertainty 02 incongruity, fo2 a third part 
doth contain a fourth part, and ſo it is good enough. Ik a man will 
grant the fourth patt of a Mano, per nomen of the motety of a 
Manoz, it is good. The Rule is taken in Plowden Com, 150. Throg- 
morton and Tracy. A third part of any Land in thzee parts to be divi⸗ 
ded, is moe than a fourth part. | 

4. The fourth Exception. Here is a Fine de tertia parte Meſſua- 
gij, &c. Ye doth not ſay into how many parts to be divided. 

Reſp. J have lookt upon the Pzeſidents, and it is always of a 
third part, and not in tres partes dividendas. Jn a Fine it is good, 
though not ina Tritt. nene 
F. Mary when ſh: levies this Fine, was Tenant in Common with 
her Siſters: And ſo it's not good by Tenant in Common. 

Reſp. This is not ſo: It is good, Tenant in Common map enke⸗ 
off, and ſo levy a Fine. 26 H. 8. fo. 9. 

Now to the main Point. # * 

Whether this Fine be a bar to Ruth and her Siſter ? And J con- 
ceive it is a good bar. She levies a Fine with her Dusband with a 
warranty againſt him and her and his Heirs. 

J will take it by Degrees. : | 

Firſt, J conceive that this is a diſcontinuance: Foz here is a Fine 


levied by Tenant in tail in poſſeſſion, It ſo, then the warranty in 


this Fine contained muſt be a Collateral warranty, Croke Car. 156. 
Salvin and Clarke. The difference only is, that there it was a dil⸗ 
continuance by a Leaſe fo; Lives, and in our Caſe it is by a Fine. 
Litr. Sect. 716. Croke Jac. fo. 217. Game and Simms. Land veviſey 
to Stephen Winter in tail. Remainder to Anne his Siſter, &c. Stephen 
entred and levied a Fine with warranty, and died without iſſue: Anne 
was bound by the warranty. | | 

Though this ſhould all be true, yet the main Doubt is, CUhether 
now Mary being a Feme Covert, and her Yusband joyning in this 
Fine and ſurviving, Say they, the warranty ſhall attach in the Hul⸗ 
band, and not in any of the Siſters, till the pusband be dead; As 
Coke 3 Rep. 14. Sir William Harbert's Caſe. And 12 H. 7. 3. 17 Ed. 3. 4. 
Tf the. Husband and TUife, and the Peirs of the Tice be bound to 
warranty, and the TUife dyeth, the Lands of the Husband may be 
alone put in Execution. Now obſerve the Occaſion of putting the 
Cafe ; it was upon the diſcourſe of the difference of Liens - Bs ſeith 


Mich.25 C. B * | 243 


the Lands of the Þusband may be only charged; but doth not ſay, 
the Feme may not be charged, oz the Heirs of the Nite: It is az 
gainſt the nature of a warranty to be in ſuſpence ; by the death of the 
Wife the warranty deſcends to her Yeirs, fo; it is a warranty againſt 
the Cife and her Heirs, and not againſt her Þusband, but only fo2 
life. And this warranty deſcending muſt have the fruit and effect of a 
warranty, Suppoſe it were a lineal. warranty ; if a warranty ſhould 
be in ſulpence, the Party might altenate the Aﬀets. That Caſe of 
Str William Harbert is not a Caſe adjudged, it was after the Judg⸗ 
ment. Beſides, that Caſe can give no Rule here; fo? that there the 
Yusband is only \:ifed in right of His Mike. It ſo be Baron and 
Feme joyn in a Fine with warranty, either may be charged; then we 
can charge which we pleaſe, and we do charge the T{ifes Deirs. 

The laſt Exception was to the Tenants Plea oꝛ Concluſion: It's 
double; fo2 he pleads the Fine and the Uarranty, and relies upon 
them both. | 

Reſp. It is not double: And we cannot plead better; the Tenant 
to intitle himſelf to this warranty muſt ſet koꝛth the Fine, becauſe the 
warranty is therein contained; but he doth very cautiouſly relp upon 
the warranty. 5 Ed. 4. 74. & per Chok. 46 Ed. 3. 14. pl. 20.Broke Dou- 
ble Plea 25. 8 Rep. Simms Caſe. Long 5 Ed. 4. 74. 11 H.4. 33. 

I pzay Judgment pro Tenente. 


Ellis Juſtice. 

Then a man pleads Non tenure as to parcel, to ſhew of whoſe Te⸗ 
nure it is, that is the Uſe and Cuſtom ; yet I think it not neceſſary, 
fo2 it is not iſſuable. 

Vaughan Chief Juſtice, 

Jam of the ſame Opinton with my Bzothers ; that this warranty 
was a bar to the Oemanvants, and ſurvives not to the Musband. 
This warranty, as to the Yusband, was deſtroyed as ſoon as crea- 
ted ; fo2 the Baron warranted during his life only, and takes back as 
great an Eſtate as he warranted , which deſtrops his warranty, Lit- 

eton. | | 

Ik a man make a Feoffinent in Fee with warranty , and take back 
an Eſtate in Fez, the warranty is deſtroyed. The Yusband never 
was bound by this warranty; as to him it was nominal and foz con- 
fozmity : From the Creation it was not effectual ; and by his taking 
back ſo large an Eſtate, no uſe can be made of it as to him. 


Judgment pro Teaente, 
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An Action for Cloaths, Lace, &c. The Defendant pleads infra ta- 
A | tem. Replication, He was an Earls Son, and thoſe were for 
3 dag. Cloaths ; yer the Plea good, 215 


ould. roſecute other Writ of Ele. 
<6 ant 7 ; t ptomiſed to procure 
un by. Inquiſition an unlawful Promiſe, 


223 


* 


fi Conſideration: ſhe did bombe to marry the Defendant within a 
Forthight, the PEW, en to marry her. The Conſide- 


ratio 1. [ [ | 233 


Action on the Caſe for 


ia? . od | the Patiſh of 20 l. 
Actio lies, 


wt P. 1 

Office N there i is nodanger 

( ion, . 1 ibid. 
| | 14 e 
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Att. 
Who ought to 4 the firſt Act, : 
, Alien æx S t 22 KS. K . 


Adminiſtrafoz, vide Executoz. 


Three ſorts of Perſons in our Law had, diſdefitionen bonorum de- 


funcli, | 125 

The Ordinaries power, 126, 127 

Rules how the Ordinary ought to terteih himſelf, 127 
Diſtribution of the Surpluſage, | 129,130 l 
The Antiquity of ſuch diſtribution, | 22 | 
Of Repealing Adminiſtrations, : 114 1 
Adminiſtration orantable to perſons not named in the Statute of 4 
21 H.8. | £36 Y f ; 
Alttoꝛnment. 1 
A grant of 4 Reverſion to one and his Heirs, if he die befote At- | 


- tornment his Heir cannot have it; Aliter, if to two, and one 
died, the Attornment to the other ſhall ſerve for both, 5 


| Bargain and Hale. 
15 and Sale makes no diſcontinuance, 


1 © 0 


3 
B eee. ated beſore the te of Uſes, abich 


Tenancin Ti 8 ad ſells to a Man and kis Heirs; it ĩs but 


In 


In ſuch wa Bargainee deviſeth the Eſtate , and dies in the life of 
Tenant in tail, Tenant in tail having levied aFineto a Stranger, 
yet this better not the ochers Eſtate, | | 409 


Rent Bargdi kid Sale is Jl 7255 e it was 
Enroll e formam Stutut „ Und the faying 
virtute enjus, he was ſeiſed, will not k 422 

Bargainee cannot maintain Action of Mage before En Fg . - | 
he may ſurrender, _ or releaſe, iy, 66 
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Corporations may make By Laws for the'berte,cegulition cies 

115 

Orditance in Loudon, That if one took, any n man into his dryice 
not Free, he ſhould —_ 108, 8 moins * Law, 

A Cuſtom Kr 4 reſtrain ene 12 perſons from exerciſing a 
_ Tradez-and a By- * may 11 a qualification of 1 Cuſtom 5 
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direction, 3 
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Limitation, and not a Condition, | "GBs 
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A Cuſtom, that if any Tenant ſurrendered unto the Lord, to the 
uſeof himſelf and the Heits of his Body, and the Lord admits 
him; that if ſuch Tenant would bar his Heirs, he ſhall make a 
Feoffment of it to the Lord, and the Lord to ſeiſe it as for- 
ſired, is a bad Cuſtom, _. 23 


If a Copyholder ptirchaſe the Mannor, he may grant the Copyhold 
again; but if he put the Copyhold from the Freehold , it is 
gone; 24 


Cuſtom, that if the Will was not preſented in Court within an 
Tear and a Day, the Deviſe to be void, 71,72 


If a Grant of the Lands holden of the Mannor were not preſented 
at next Court, it ſhould be void; à good Cuſtom, 1 


Forſciure of Copyholder for liſe, ſhall not bar an Eſtate in Ne- 
minder; but the Lord ſhall ener for he me: 86 x; 


Cuſtoms 
a * Cuſtoms ought nor to be precarious; =? 
Difference between Cuſtoms: and By-Laws, 69 


between a Modis conſuetudinis , or part of a Cuſtom, 
— ave diting Cuſtoms, 7457 


Cuſtom of having an — whether the Deceaſed had goods 35 


not, a void Cuſtom, 
* 


A Cuſtom which goes in bar or 3 of an Eſtate, ſhall be 
taken. /tridte, +» „ 


Ouſtoms to be conſtrued according to Vulgar apprehenſion, 88 


G which reſtrain. a of Trade, muſt be Na and not 
doubtful, 8 + 1 13 Fo 117 
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Diſulige for 20 or 30 years doth not o deſtroy a Cuſtom, 118 
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Covenant. 
Covenant to ſtand ſeiſed, 5 1 441 45 
Where the Covenants are ſeveral and where not, 4 5,206 
| "Udgmerit inſt” the lanaltap® by dle Wife Adihiniſters, chen 
: there is a Judgment on a Saire fatias, to have Execution of the | 
meta Goods. the Wife waſts the Goods, Debt lies * 
Debitum ex delicto, and Debitum ex — 3 ibid. 
Mater of Fact, and matter of Record mitt may ereate "7 
For Fr OY: a-Trade in a Corporation — to a-By- Law, 5 
| \ Priſoner voluntarily =" Rog the Plaincf maß have 
| of Debt upon the Judgment n 
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Declaration. 
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Demurrer. 
How far a Demurrer is a Confeſſion, ws 216,225 


_  *«Devallavit, vide 
k . Executoz. 


Devile, vide 
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Provided if the Perſonal Eſtate fall er to pay Debes, the Executor 
ſhall fell Land within ſuch a time. Its not a Condition, bur 
rather a Direction. | 3 
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= 1 n 
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Proviſo; as 2 Rule ſometimes taken for a Condition, a Covenant, 
a Declaration, a F orepriſe, or an Exce ption ſecundum ſubjeftam | 


_ materiam, _ _ ibid. 
| Ina Will, if there be a Condition, and after that a Limitation, the 
Condition muſt be limited accotdingly, | ibid. 


A le iſed to two Sons, and their Heirs; one dies in the liſe of 
f The Deviſor dies without new publication „the 
eke le all ; lf beck had died, then the Heirs could 


* . Ck Iu. 


A Deviſe to 4. for life, the Remainder to B. and his Heirs. 4 dies 
before che Deviſor; B. ſhall take, 4 


Lands deviſed to I B. and his Heirs, Ahe Deviſee dies in th life of 
the Deviſor; the Wy of H. B. ſhall not take, of ibid. 


Deviſc of Land * en entre „e Mere, is good, if con- 
— by way of Executory Devile, | 5 


wills to be ee according to Leds at th Common Law, 
unleſs the intent appear comrary, ibid. 
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. Ale. 


Deviſe to two, and one is not in u eſſe, che other ſhall take all. 22 
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f che Dey 
The ere ar Bal he beet gh ther 


If the Husband deviſe the profits of the Land to his Wife until 
the Age of the bring up and educate the 1 nt, this 
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Decupancy. 


© Special Occupancy, 725 | 48 


Tenant Pur. auter vie of a; Rent, the Remainder to J. S. and his 


© Heirs. The Tepant dies, lizing, Celle) que vie; Quere, what is 
5 become of che Rent. | * 48 
Leſſee at Will ſhall be an Occupant, | 59, &c. 

: What kind of Poſſeſſion makes Occupancy; 1 :59,62 


ad 7 Tenant 


=W 


The Table. 


Tenant pur aurer vie makes a Leaſe for years, Leſſee for years makes 
a Leaſe at Will, Leſſee at Will ſhall be Occupant, . 59 


The Nature of Occupancy, and the Reaſon of it, 60,61, 64,65 


What Entry it is that makes an Occupant, | 61 
General and Special Occupant, 61,62 
Tenant Pur auter vie grants a Rent Charge, the Occupant ſhall be 

charged with it, | 67 


P 
Pleading. 


_— That a Court Leet belongs to an Hundred, but ſaith 


not the Inhabitants of N in the Hundred are within the Leet; 


for the Leet may extend further than the Hundred, 29 


Plead, That Seneſchallus ipfius Ducis Eborac impoſed a Fine, and 
faith, 4d Curiam ſuam, and not ad Curiam Ducis ; It's ill, ibid. 


One poſſeſt of a Leaſe, makes an Under Leaſe of part to me. I 
' Leaſe that part, and my Tenant Covenants to repair. In Action 
of Covenant for Non Reparation, I need n ſer out the Origi- 


nal Leaſe, 32 
Of particular Eſtates, the Conimencement ought to be ſhewed, 
unleſs it be matter of Inducement, | 30 


1 When 
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When the Rule of Pleading doch requits one thing, yet when the 
matter is but Conve yanc and Inducement to another thing, the 
Law 1 not the ſame to be ſo preciſely ſet forth, as it doth 

w Intereſt is in queſtion, 3 


One ſets forth, That Omnes ali occupatores of the Defendants Clole, 
did uſe Claudere les Gates. This is a good Preſcription, 3% 


Difference between a Declaration, when 2 man comes to make out 
his Title, and a Plea when he comes to ſer down a Title againſt 
him that made 4 Title to it, 4© 


Plea of Diſability (as Alien) a mixt Plea, and the form of Conclu- 
ſion, | 49,235,236 


Diſcontinuance in Pleading , not aided by the Statute of Jeofails. 
Diſcontinuance in Proceſs is aided, | 51 


Bargainee of Tenant in Tail, to whom the Fine is levied, ſhall 


Plead, he is ſeiſed i» Dominico ſuo ut de feodo, without ſhewing 
the Commencement of the Fee, ot how it may end, 2310 


Poſleſſion. 
Several ſorts of poſteſſon in our Law, 7: in 
Powers in Deeds, 


vide Eſtates, f 


| Peorogatibe, | 


The Kings Prerogative over Law-Books, 


The King may change his Preſentation, 


Pꝛeſtription. 
That Ones oecupatores of ſuch a Cloſe uſed Claudere les Gates ; | j 9 
good, N | 3 2 1 
One cannot preſcribe for a Negative, 69 : 


Preſcription and Cuſtom for Freeholders and Copyholders to have 
Solam & ſeparalem paſturam. Quare, if good, 199 


A man cannot plead a Preſcription againſt a Preſcription, without 1 
a Traverſe, o- pe 1 


Cuſtom and Preſcription to be pleaded ſeverally, and the difference 
between the pleading of them, „. WOO 


Preſentation. 


Whether Preſentation being made upon an Archbiſhop before the 
' Statute of x Eli. upon the Grant of the next Avoidance ; whe- 
ther this be within the Statute of M. z. cap. 5. 33 


* ae ler. ads dat * 
r T 
- 
8 


A man purchaſeth Advowſon and dies, his Heir is an Infant, then 1 
there is an Uſurpation, whether this Infant ſhall be holpen by | 1 
the Statute of . 2. cap. . | 34 | 3 


A Patron cannot change, but he may multiply his preſentation - the 
Ring may change, . 3 


Preſentation is in nature of a Re. entry, and Uſurpation ſhall work 
2 Remitter to one that hath a former right, 38 


The 


* 
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7 2 Kof duch ſets — he 
"Heirs 11 4 | 7 — firſt 3 — 0 f no Heirs 


"2 Mun Deviſe, 5 | NT 5. | 


d Tenant | 1 


| | . "£7 | 8 Nee l 
A Rent may} be granted to one for Life, the Remainder in Tail, the - =_ 
" -.. Remainder over, mY FD: 372553 3 


'", oy Be. 


* Muſt be certain. Replevin in o o 86 Over, and uth not how i many 
3 | Verveces and Matrices, — ſo not good, 218 ö 
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The Table. 


Reverſion, | 


Remainder. 


Vide Eſtates. 


What paſſeth by the word Reverfion, 17,14 


A Leafe for years in Reverſion, and a future Intereſt , all one in 
Legal Acceptance, 14 


An Eſtate to be made futurely, and by way of Rua are two 


things, 14.67 
Whether there ſhall be croſs Remainder by Implication, 93,95,173 


Children born, or to be born, ſhall take by way of Remainder,when 
it falls, | Eg 


If a Contingent Remainder never falls: Quere, if che Feoffees ſhall 
be ſeiſed to their own ule, 203,204 


S 
Sheriff, 


F the __ extends the Lang 2 to an Infant u pon 4 q 


*% + M 
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23 c "PEA — ane 1 n b x 3 


* 2 


— 


3 


If he take the Beaſts of the Plo 


„ Action of Treſpaſs lies againſt 
him, n | 15 3 


at 


4 - # a 
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If a man acknowledge a Stanite, and upon Proceſs the Conuſor is 
retorned mortuns, yet one may extend without a Scire facias. If 
Conuſee dies, his Executor muſt ſue a Scire facias, I14,123 


'A Judgment is acknowledged to two Men , one dies, the other 
cannot rake.out Elegit withour a Scire facies, though is; be within 


In. ſome Caſes there ſhall be a change upon the Recard, yet no new 


Scare faci as, 124 


Scire facias to execute er in a Perſonal Action ariſeth up 
o 


two things; Lacheſs of Time, and change of the Parties to the 


Record, 124 


In what Caſes Execution without Scire facias may be taken within 
the Year, in what not, | 180 
clk edle ch bp S elt 5: Ito H 3033300) 6 


Scire facjas is to purſue the firſt Action, 


"ISS; . 4 - 1 
o PI 7 115 4 


| bid. 
The Reaſon why a Scire facias iſſues forth, © Ws 


A Recognizance is acknowledgetl to two, upon this a Scire facias 
iſſues out, and Judgment thereupon; an E/egzt goes out in both 
their Names, and ſo by-ſeveral Continuances, till one of the 
Conuſees die. An alias Ni be taken out without a Scire 
facias by the ſurviving Conuſee, | 193 


2 gie Jagnl- as 01 babaoolsb: brig] 2017 ono Riiale os 1 
Judgment in Debt for two, anti nt, the ofher 
may take out Execution without a Scire facias, 794 
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Statute. 
Acts of Parliament. 


Proviſoes in an Act of Parliament amount not always to a 'Condi- 4 
Stat. 13, 14, & 18 Eliz of Leaſes made by Ecclefiaſtical Perſons, 
<3 — 11, 12, 13,14 
Difference between an implied Prohibition, and an Exception in an 
Act of Parliament, ä 29 
Stat. W. 2. de Donis, — W 23 
Stat. V. 2. cap. 5. 1 — — 74.35.36, 37 * 
When there is a particular Remedy given hy Act of Parliament in a | 
particular Caſe, the Act thall not be extended to overthrow or = 
alter the Common Law, bur in thoſe particular Caſes, 36 q, + 
Stat. V. 2. cap. 18. — — I7 ik 
Stat. 14 Car. 2. c. 33. about Licenſing Books, 23 3 
| f A 5 r | 
4 | 43 Elix. c.2. an Apprentice cannot be forced on a man, A 16 | ; 
Stat. 22 7.8. cap.I3. — —__ 
Stat. 5 Elix. cap. 4. 1 _—. 227 
Stat. 3u Ed. 3. cap. 11. —— 127,128,132 


: Stat. 


x28,133 
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A Scarute Affirmative by intent ſhall not alter former Law, 136 


Statute Werchant, IS 


3 |:  ——Staple, 
1 Summons and Severance, 
Summons and Severance is in no Perſonal Actions, only in the caſe 
. of Executors, | . BOT 
Tenant. 
5 t makes 4 Tenant at Will, 5 e | , 
"A proper Tenant at Sufferance, e ee = ; | 
Agreement, that one ſhall receive the Profits, doth make F 
at Will, | I 
; C4] _ | d. A SANS AS 3 


There cannot be Tenant at Will till there be Entr L 
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An Eſtate at Will cannot be made by way of Remainder, : 67 


Tenant at Sufferance, i „ 


Difference between Tenants in Common, and Coparceners, as to 


Tenant in Tail, vid. Bargain and Sale, and Eftates. 


Time, 


\ 
% 


In ſome Caſes the Law allows a 25 , as in Remitters , Frecholds 
deſcending, and Occupancy in i»/tanti : But in the Acts of the 


Party there muſt be Succeflive motion, 67 


Trade, 
Vide By-Laws, 


A man may be free of a Trade three ways, 121 


Traverſe, 


That which Is Inducement or Conveyance, is not Traverſable, 206 


The King may wave his own Title, and Traverſe anothers; but it 
is not ſo in the Caſe of a Common Perſon, 207 


Difference between a Traverſe after a Traverſs,and upon a Traverſe, 
to the ſelf fame Point:. | ibid. 


A man muſt Traverſe that which is moſt material, 217 


T "IP Treſpaſs. 
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Treſpaſs. 2 


| A man bargains and ſells Lands, Bargainee cannot maintain Action 


of Treſpaſs before Entry, ; ths he may Surrender, Aſſign , - 
* 66 | 


118: 
Lee at Wil * bring Afton of Treſpassi in his own Name, 26. 


Leſſee at Will FIGS his Heir enters, the Leſſor ſhall have Action 
of Treſpaſs againſt him before Entry, 66,67 


Truſt. 
Truſt, what, _ 27 
Truſt to take the Profits makes a Tenant at wil. 64.65 


A man conveys Lands in truſt, and Truſtee commits Felony , the 
Lands ſhall be forfeited at Common Law, 67 


A Truſt, fois than an expreſs Contract, | 197 


Trial. 5 


Where the Action is canfipry, ic ſhall be tried where the Afton i is 
"laid, 2 192 


Ury find/Dean, Chapter received th Rear, 1 + 


Tube facies de Novo, ' | : - op 


#<.. 


* 


' * 


Where Damages are given entire where they ought to be ſeyeral, 
one may releaſe the Damages, and take Judgment, 51 


— 


The omiſſion of I Prædict.] in Pleading may be fatal, not in a ſpe- 
cial Verdict, | * a 


A Verdict ſhall be fayourably intended, | 80,9 4 
on Q $. 


| Uoid, Moidable. 
- Vide Leaſes. 


A Thing or Act by conſtruction of Law may be void in ſeveral de- 
grees, 19 
Uſes; 


Vide Conſideration, ſt Eſtates. 
whether Uſes may riſe out of a Poſſibility, 46 


No Uſe can riſe out of an Uſe, or out of a Way or Common newly 
created, | ibid. 


An Uſe cannot be larger than the Eſtate out of which it is — 
EY | ibid. 


* Difference between a poſlibility, and a Contingent Uk, 47 


1 Linde Ules and gevoke them, and limit new ones; the Uſes ſettle 
without Entry er Claim, yet not ſo as to bring Action of Treſ- 
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” 


pals, 2 7 8 
Conſiderations to raiſe Ules, * | I3 8 
The Nature of Uſes, 

How many ways Uſes may be raiſed, 
When Uſes are limited to Perſons in Eſſe, and to Perſons not in Eſſe, 
the Uſes limited to thoſe Perſons that can take ſhall take; and 
when the other Perſons comè to be in Eſſe, they ſhall take, 201 
Reviving Contingent Uſes by Re. entry, —_ 


 Uſurpation, vide Pꝛeſentation. 


reftrain'd by {pecial words u te the 


rity in _— them, | | 


| | Bel J | | ere » do laintiffs, and de, thoiifh * 
=. W 2-,-i the Writ ſhall abate ; but uf ne of the De- 5 
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Regula icial Writs in Perſonal Aions, the Death of o | | 
4 1] not abare the Writ, ; * -| 


2 5.9 a oY | 
I oe proper as in the Kings Bench, 422 


Error may be brought in the Common Pleas , but not ſo 
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If a man takes back as $ great an Eſtate as he 
| the Warranty, 


